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95th  Congress     )  SENATE  (  Report 
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1st  Session         f  I  No.  95-323 


FINANCIAL  INSTITUTIONS  SUPEEVISORY  ACT 
AMENDMENTS  OF  1977 


June  30  (legislative  day,  May  18),  1977. — Ordered  to  be  printed 


Mr.  Proxmire,  from  the  Committee  on  Banking,  Housing,  and 
Urban  Affairs,  submitted  the  following 

REPORT 

[To  accompany  S.  71] 

The  Committee  on  Banking,  Housing,  and  Urban  xVffairs  to  which 
was  referred  the  bill  (S.  71),  to  strengthen  the  supervisory  authority 
of  tlie  Federal  banking  agencies  over  financial  institutions  and  their 
affiliates,  having  considered  the  same,  reports  favorably  thereon  witli 
an  amendment  to  the  text  and  an  amendment  to  the  title  and  recom- 
mends that  the  bill  as  amended  do  pass.  The  amendment  incorporates 
into  S.  71  the  provisions  of  S.  73,  S.  895,  and  S.  1433,  considered  con- 
currently with  S.  71  by  your  committee. 

COMMITTEE    ACTTOX 

S.  71  was  first  introduced  in  the  94th  Congress  at  the  request  of 
Chairman  Arthur  F.  Burns  of  the  Federal  Reserve  System  on  Septem- 
ber 9,  1975,  on  behalf  of  the  three  bank  regulatory  agencies,  the  Fed- 
eral Reserve,  the  Comptroller  of  the  Currenc)%  and  the  Federal  De- 
posit Insurance  Corporation.  The  Federal  Home  Loan  Bank  Board, 
which  regulates  insured  savings  and  loan  associations,  also  requested 
that  it  be  given  the  authority  over  institutions  which  it  regulates 
recommended  by  the  bank  regulatory  agencies.  The  Committee  on 
Banking,  Housing,  and  Urban  Affairs  held  hearings  in  the  94th 
Congress  on  the  proposed  legislation  and  reported  a  bill  (S.  2304) 
which  was  not  considered  on  the  Senate  floor  in  the  last  session  of  the 
Congress  due  to  the  controversial  nature  of  other  unrelated  banking 
measures  which  were  pending  in  the  Senate  in  the  closing  days  of  the 
last  session. 

S.  2304  was  introduced  in  this  Congress  as  S.  71.  Chairman  Burns 
stated  in  initially  recommending  the  legislation  that  the  proposed 
legislation  was  in  response  to  regulatory  concern  over  "problem 
bank"'  situations;  and  that  the  provisions  of  the  recommended  bill 
were  designed  to  help  prevent  or  correct  such  "problem  bank"'  situa- 
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tion=.  The  Fpcleral  Home  Loan  Bank  Board  expressed  "strong  sup- 
port*' for  S.  71  and  presented  a  case-bv-case  analysis  of  the  weakness 
of  the  FHLBB's  present  supervisory  authority. 

S.  73  is  another  bill  recommended  by  Chairman  Arthur  F.  Burns 
and  supported  by  tlie  other  financial  ref!:ulator3'  ai^encies.  In  its  1075 
annual  report,  the  Federal  Reserve  recommended  le^ishition  prohibit- 
ing interlocking  relationships  among  depository  institutions.  By  letter 
dated  September  28, 1976,  Chairman  Burns  forwarded  a  specific  legis- 
lative proposal  to  prohibit  interlocking  management  and  director  re- 
lationships among  all  t^'pes  of  financial  intermediaries.  Chairman 
Burns  stated  tliat  such  a  prohibition  would  have  a  salutory  effect  on 
competition  betAveen  financial  intermediaries:  banks,  savings  and  loan 
associations,  mutual  savings  banks,  and  others.  S.  73  was  introduced 
as  recommended  by  Chairman  Burns. 

S.  895  is  a  bill  which  was  recommended  by  the  Chairman  of  the 
Federal  Deposit  Insurance  Corporation.  In  his  transmittal  letter  dated 
February  18,  1977,  to  your  committee.  Chairman  Barnett  stated  that 
the  bill  contained  a  number  of  technical  "housekeeping"  amendments 
to  the  Federal  Deposit  Insurance  Act  not  designed  to  affect  any 
changes  of  a  controversial  nature. 

S.  1433  is  a  conflict-of-interest  bill  designed  to  close  two  loopholes 
in  the  law  under  which  the  heads  of  financial  institutions  regulatory 
agencies  have  been  able  to  take  jobs  with  institutions  they  formerly 
regulated  before  completing  the  terms  of  office  for  which  they  were 
appointed.  The  bill  also  raises  the  Levels  of  the  Chairman  and  Mem- 
bers of  the  Federal  Reserve,  and  the  Chairman  of  the  FDIC,  FHLBB, 
Comptroller  of  the  Currency,  and  Administrator  of  the  National 
Credit  Union  Administration. 

The  committee  held  hearings  on  S.  71,  S.  73,  S.  895,  and  S.  1433  on 
]\ray  24  and  25.  1977.  Testimony  on  the  bills  was  received  from  the 
affected  regulatory  bodies:  the  Federal  Reserve  Board,  the  Federal 
Deposit  Insurance  Corporation,  the  Comptroller  of  the  Currency,  the 
Federal  Home  Loan  Bank  Board,  and  the  National  Credit  LTnion 
iVdministration.  Testimony  was  also  received  from  industries  to  be 
affected  by  the  legislation:  The  American  Bankers  Association,  the 
Independent  Bankers  Association,  the  U.S.  League  of  Savings  Asso- 
ciation, the  National  Savings  and  Loan  League,  the  National  Asso- 
ciation of  Mutual  Savings  Banks,  and  the  Credit  Union  National 
Association. 

On  June  15,  1977,  the  Committee  on  Banking,  Housing,  and  Urban 
Affairs  met  in  open  executive  session  to  consider  S.  71,  S.  73,  S.  895, 
and  S.  1433  as  a  group.  The  testimony  on  the  bills  had  been  favorable 
and  the  committee  amended  the  bills  to  meet  specific  points  raised 
at  the  hearings.  The  committee  ordered  the  bills,  as  amended  to  be 
reported  to  the  Senate  on  a  composite  basis  as  an  amendment  to  S.  71. 

SUMIklARY    OF    Tni-:    LEGISLATION 

S.  71  has  four  titles : 

Title  I  contains  the  reported  provisions  of  S.  71  providing  the 
financial  institutions  regulatory  agencies  with  greater  and  more  spe- 
cific authority  to  stop  unsafe  or  unsound  practices  or  violations  of 
law. 


Title  II  contains  the  reported  provisions  of  S.  73  which  prohibit 
with  some  exceptions  interlocking  management  or  director  relation- 
ships among  competing  financial  institutions. 

Title  III  contains  the  reported  provisions  of  S.  895,  the  FDIC 
"housekeeping"  bill. 

Title  IV  contains  the  reported  provisions  of  S.  1433  which  pro- 
scribes resolving  door  employment  practices  among  the  financial  insti- 
tutions regulatory  agencies  and  the  institutions  they  regulate. 

A.  Title  I.  Supewisory  authonty  over  depository  institutions 

The  provisions  of  Title  I  provide  the  financial  institutions  regula- 
tory agencies  with  authority  to  prevent  problem  situations  from  aris- 
ing and  with  the  authority  to  cure  rapidly  specific  problem  situations 
once  they  have  arisen  in  five  principal  areas : 

(1)  Title  I  empowers  the  regulatory  agencies  to  issue  cease-and- 
desist  orders  under  the  Financial  Institutions  Supervisory  Act  of  1966 
against  individuals — directors,  officers,  employees,  agents,  or  other 
persons  participating  in  the  conduct  of  the  affairs  of  the  institution — 
directly  without  the  necessity  for  naming  the  corporate  financial  in- 
stitution in  the  proceeding. 

(2)  Title  I  authorizes  the  imposition  of  civil  money  j)enalties  of 
up  to  $1,000  per  clay  against  a  financial  institution  or  an  individual 
for  violating  a  final  cease-and-desist  order.  Civil  money  penalties  are 
also  provided  for  violations  of  various  laws,  including  the  laws  regu- 
lating bank  holding  companies,  savings  and  loan  holding  companies, 
and  insider  lending. 

(3)  Title  I  authorizes  the  divestiture  of  a  nonbank  subsidiary  of 
a  bank  holding  company  or  a  noninsured  subsidiary  of  a  savings  and 
loan  holding  company  in  circumstances  where  such  nonbank  or  non- 
insured  subsidiary  constitutes  a  serious  risk  to  the  financial  safety, 
soundness  or  stability  of  the  subsidiary  bank,  or  insured  savings  and 
loan  association. 

(-t)  Title  I  requires  that  loans  to  insiders — officers  and  stocldiolders 
holding  10  percent  or  more  of  the  stock  of  a  bank — be  aggregated  with 
loans  to  companies  they  control.  When  aggregated,  such  loans  may  not 
exceed  the  lending  limitations  on  loans  to  a  single  borrower  under 
Federal  law  in  the  case  of  a  national  bank  or  the  applicable  State  law 
in  the  case  of  a  State-chartered  bank.  Insider  loans  over  $25,000  are 
required  to  be  approved  by  two-thirds  of  the  bank's  board  of  directors 
and  such  loans  are  required  to  be  made  on  substantially  the  same  terms 
as  loans  prevailing  in  the  market. 

(5)  Title  I  authorizes  the  removal  of  an  officer  or  director  of  a 
financial  institution  in  circumstances  where  the  individual  has  demon- 
strated a  willful  disregard  for  the  safety  or  soundness  of  the  institu- 
tion. Present  law  authorizes  tlie  removal  of  an  officer  or  director  only 
in  circumstances  where  the  individual  has  evidenced  personal  dishon- 
est}'.  Under  present  law  an  officer  or  director  of  an  institution  may 
be  summarily  suspended  or  removed  from  his  position  upon  indict- 
ment or  conviction  of  a  felony  involving  dishonesty  or  breach  of  trust. 
Title  I  amends  these  suspension  provisions  to  afford  such  an  individ- 
ual the  opportunity  for  a  hearing. 

B.  T'ltle  II.  Depositary  institutions  interlocking  management  and 

directors 
With  exceptions  title  II  prohibits  interlocking  management  and 
■director  relationships  between  financial  institutions  that  are  not  com- 


monly  owned  or  affiliated.  The  purpose  of  the  prohibitions  is  to  foster 
competition  among  financial  institutions  in  financial  markets.  The 
principal  provisions  of  title  II  are  as  follows : 

(1)  Title  II  prohibits  interlocking  management  and  director  rela- 
tionships among  depositary  institutions  including  commercial  banks, 
savings  and  loan  associations,  savings  banks  and  trust  companies. 

(2)  The  prohibitions  of  title  II  apply  to  depositary  institutions 
located  within  the  same  standard  metropolitan  statistical  area 
(SMSA)  or  within  the  same  or  adjacent  or  contiguous  city,  town,  or 
village.  However,  if  a  depositary  institution  has  assets  in  excess  of  $1 
billion  the  bill  would  prohibit  interlocking  relationships  between  it 
and  any  other  depositary  institution  with  assets  in  excess  of  $500  mil- 
lion regardless  of  geographic  location. 

(3)  Title  II  provides  exceptions  for: 

— interlocking  relationships  among  credit  unions. 

— management  officials  or  directors  of  depositary  institutions  serv- 
ing as  management  officials  or  directors  of  credit  unions. 

• — interlocking  management  and  directors  among  affiliated  institu- 
tions including  holding  companies  and  their  subsidiaries  and  com- 
panies w^hich  would  be  bank  holding  companies  but  for  certain 
exemptions  in  the  Bank  Holding  Company  Act,  and  institutions 
which  are  commonly  owned. 

— existing  interlocking  relationships  for  a  period  of  10  years. 

(4)  Title  II  authorizes  the  Federal  Reserve  to  exempt  by  rule  inter- 
locking management  or  director  relationships  among  financial  institu- 
tions M^iere  the  effect  would  be  procompetitive  as  in  the  case  of  thrift- 
owned  commercial  banks  which  are  utilized  for  various  purposes  in- 
cluding check  clearing. 

C.  Title  III.  Foreign  branches 

Title  III  was  recommended  by  the  FDIC  as  a  "housekeeping" 
section. 

(1)  Title  III  requires  the  prior  approval  of  the  FDIC  for  a  State- 
insured  nonmember  bank  to  establish  a  foreign  branch  or  invest  in  a 
foreign  bank.  This  conforms  the  FDIC  regulated  institutions  to  re- 
quirements that  now  apply  to  national  banks  and  State  chartered 
member  banks  of  the  Federal  Reserve. 

(2)  Title  III  also  clarifies  the  authority  of  the  bank  regulatory 
agencies  to  examine  bank  service  contractors;  and  makes  it  a  crime 
to  forcibly  assault  or  intimidate  a  financial  institutions  regulatory 
official. 

D.  Title  IV.  Conflicts  of  interest 

Title  IV  proscribes  revohdng  door  employment  practices  by  the 
heads  of  the  financial  institutions  regulatory  agencies  and  provides 
increases  in  salary  for  these  officials  to  encourage  them  to  complete 
their  terms  of  office. 

(1)  Title  IV  extends  the  present  2-year  prohibition  on  members  of 
the  Federal  Reserve,  the  FDIC,  and  the  Comptroller  of  the  Currency 
who  have  not  completed  their  terms  of  office  from  employment  with 
a  bank  they  regulate  or  with  the  bank  holding  company  aflEiliated  with 
such  bank. 

(2)  Title  IV  provides  the  same  statutory  proscriptions  on  post- 
employment  applying  to  the  heads  of  the  bank  regulatory  agencies  to 
the  members  of  the  FHLBB. 


(3)  Title  IV  provides  for  the  Chairman  of  the  Federal  Reserve  to 
be  employed  at  Level  I  and  the  members  of  the  Federal  Reserve,  the 
Comptroller,  the  Chairman  of  the  FDIC,  the  Chairman  of  the 
FHLBB,  and  the  NUA  Administrator  to  be  employed  at  Level  11. 

NEED   FOR  THE  LEGISLATION 

Existing  law  proscribes  interlocking  management  and  director  re- 
lationships between  commercial  banks,  stock  savings  banks  and  trust 
companies  in  certain  geographic  areas.  This  law  has  become  outdated. 

Savings  and  loan  associations,  mutual  savings  banks  and  other  fi- 
nancial intermediaries  have  become  important  alternative  public  de- 
positories to  the  institutions  covered  by  the  proscriptions  on  interlock- 
ing T'elationships  since  the  enactment  of  legislation  50  years  ago. 

Five  years  ago  the  Federal  Reserve  conducted  a  study  of  interlock- 
ing relationships  among  financial  institutions  and  determined  that  the 
law  needed  updating.  By  letter  dated  September  28,  1976,  Chairman 
Arthur  F.  Buitis  of  the  Federal  Reserve  recommended  specific  legis- 
lation. Title  II  is  the  Federal  Reserve  bill  as  amended  by  the  com- 
mittee. 

Title  II  will  result  in  greater  competition  between  financial  insti- 
tutions in  the  financial  markets  which  they  serve.  Title  II  does  not 
change  the  case  law  under  the  antitrust  laws  which  governs  the  merger 
of  institutions  in  such  markets.  Consumers  will  benefit  from  the  in- 
creased competition  among  financial  institutions  in  price  and  quality 
of  depository  and  lending  serAdces.  Fund  flows  to  the  communities 
ser\"ed  by  these  institutions  will  be  free  of  any  artificial  distortions 
arising  out  of  conflicting  management  or  director  relationships.  At 
the  same  time,  where  any  such  relationship  may  have  positive  effects 
on  competition,  the  Federal  Reserve  will  be  expected  to  sanction  them 
by  rule  or  on  a  case-by-case  basis. 

"Wliile  title  II  is  intended  to  increase  competition  among  financial 
institutions,  title  I  of  the  bill  gives  the  financial  institutions  regulatory 
agencies  the  authority  they  need  to  insure  that  each  institution  is  oper- 
ated in  a  safe  and  sound  manner. 

Banking  institutions  have  experienced  rapid  growth  during  the 
past  25  years.  Unfortunately,  the  capitalization  of  the  banking  sys- 
tem— and  of  especially  the  larger  banks — has  not  kept  pace  with  this 
explosive  growth.  At  the  same  time  the  number  of  "problem  banks" 
have  become  substantial.  For  example,  according  to  the  FDIC  the 
number  of  insured  banks  in  problem  categories  increased  from  about 
$25  billion  in  assets  at  the  beginning  of  1976  to  $75  billion  at  the  be- 
ginnino-  of  1977. 

Early  this  year  the  General  Accounting  Office  completed  and  for- 
warded to  the  committee  an  audit  report  of  how  well  the  bank  regula- 
tovy  agencies  were  carrying  out  their  responsibility  in  the  light  of  the 
increased  numbers  of  problem  banks  and  large  bank  failures  in  the 
past  several  years.  The  GAG  found  that  in  some  cases  tlie  bank  reg- 
ulatory agencies  did  not  use  the  powers  that  they  had  to  maximum 
effectiveness.  Howei^er,  the  GAG  specifically  recommended  that  the 
powers  encompassed  in  title  I  be  enacted  into  law  to  enhance  the  reg- 
nlatoiy  ability  to  deal  with  problem  situations  and  to  prevent  them 
from  arising. 

Tlie  FHLBB  made  a  strong  case  for  their  need  to  ausrment  their 
existing  regulatory  powers  with  those  contained  in  title  I.  In  a  number 
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of  specific  problem  situations  the  FHLBB  has  been  unable  to  under- 
take timely  and  effective  action  to  cure  unsafe  or  unsound  practices. 

The  Financial  Institutions  Supervisory  Act  of  1966  provided  for 
uniform  enforcement  authority  over  financial  institutions  b}'  all  of  the 
Federal  financial  institutions  regulatory  agencies.  The  1977  Amend- 
ments to  the  Financial  Institutions  Supervisory  Act  contained  in  title 
I  retain  this  uniform  approach.  (For  a  more  detailed  discussion  of  the 
need  for  title  I  see  Committee  Keport  94-8-43  on  S.  2304  in  the  last 
Congress.) 

The  FDIC  presently  has  no  authority  to  regulate  the  establishment 
of  overseas  branches  of  banks  it  regulates  or  investments  in  foreign 
banlvs  by  those  banks.  National  banks  and  State  member  banks  of  the 
Federal  Reserve  need  to  obtain  the  approval  of  the  Federal  Eeserve 
before  they  can  establish  such  overseas  positions.  State  nonmember 
banks  are  increasing  in  size  and  their  operations  are  becoming  more 
complex.  Many  larger  member  banks  have  left  the  Federal  Reserve 
System  and  are  thus  no  longer  subject  to  any  Federal  regidatory  au- 
thority^ respecting  their  foreign  operations.  As  international  financial 
markets  become  more  tightly  integrated,  adverse  effects  felt  in  foreign 
operations  can  be  visited  upon  domestic  insured  institutions.  Clearly, 
there  is  an  increasing  need  for  Federal  regulatory  oversight  with  re- 
spect to  the  foreign  operations  of  State  nonmember  insured  banlcs. 

Current  law  prohibits  a  member  of  the  Federal  Reserve,  a  member 
of  the  FDIC  and  the  Comptroller  from  being  employed  by  a  bank 
imder  their  regulatory  jurisdiction  for  a  period  of  2  years  unless  the 
individual  has  completed  the  term  for  wliich  he  was  appointed.  The 
statute  proscribing  revolving  door  employment  practices  does  not  in- 
clude a  holding  company  of  such  a  bonk.  Tliis  is  a  significant  loophole 
since  holding  companies  play  an  increasingly  important  role  in  the 
banking  system  and  because  subsidiarj^  banks  constitute  the  principal 
assets  of  bank  holding  companies.  Thus  in  reality,  employment  by  a 
bank  holding  company  is  employment  by  a  bank.  This  bill  closes  the 
loophole.  Also,  under  existing  statutes  the  members  of  the  FHLBB  are 
not  under  the  statutory  proscriptions  that  apply  to  the  banking  agen- 
cies. The  Federal  regulatory  structure  will  be  improved  by  providing 
parity  of  treatment  respecting  postemployment  practices  among  all 
financial  institutions  regulatory  agencies.  These  restrictions,  operating 
in  tandem  with  increases  in  emplojnnent  Levels  for  the  licads  of  the 
financial  institutions  regulatory  agencies  should  operate  to  encourage 
such  individuals  to  complete  the  terms  for  which  they  are  appointed. 

CEASE-AND-DESIST  ACTIOX  AGAINST  INDRTDUALS  AND  REMOVAL  AND 
SUSPENSION    OF    OFFICERS    AND    DIRECTORS 

Under  present  law,  cease-and-desist  action  under  the  Finnncial  In- 
stitutions Supervisory  Act  may  be  taken  only  against  an  institution. 
This  requirement  has  hampered  the  regulatory  bodies  from  taking 
timely  and  effective  action  in  situations  where  an  indi^ddunl  and  not 
the  organization  was  at  fault.  IMoreovor,  individuals  participating  in 
the  conduct  of  tha  affairs  of  an  institution  may  be  removed  from  their 
positions  as  officers  or  directors  only  upon  a  showing  that  the  imsafe 
or  unsound  practices  they  have  engaged  in  wdiicli  have  had  an  adverse 
effect  upon  the  institution  are  transactions  involving  personal  dishon- 
esty. Individuals  who  have  demonstrated  a  willful  disregard  for  the 


safety  or  soundness  of  such  institutions  cannot  be  removed  from  their 
positions  on  grounds  other  than  personal  dishonesty.  The  requirement 
that  fraudulent  behavior  be  shown  as  a  precondition  for  removal  has 
hampered  the  regulators  from  taking  timely  action  against  individuals 
where  actions  have  had  adverse  effects  on  financial  institutions.  In 
contrast,  under  present  statutory  law,  if  a  director  or  officer  of  a  finan- 
cial institution  is  indicted  or  convicted  for  a  felony  involving  dishon- 
esty or  breach  of  trust  he  may  be  summarily  suspended  or  removed 
from  his  position  by  the  regulatory  agency  without  a  hearing. 

Taken  together,  the  provisions  of  the  bill  will  allow  the  regulatory 
agencies  to  take  timely,  effective  and  fair  action  against  offending 
individuals  participating  in  the  conduct  of  the  affairs  of  such  institu- 
tions. Under  the  expanded  authority  of  the  bill,  cease-and-desist  action 
can  be  taken  directly  against  individuals  without  the  necessity  for 
naming  the  financial  institution  in  the  proceeding.  The  regulatory 
agencies  will  have  to  exercise  their  authority  in  a  manner  so  as  not  to 
intrude  on  the  management  prerogatives  of  the  institution  by  com- 
mencing unwarranted  actions  against  particular  managers.  It  will  be 
expected  that  this  authority  will  be  utilized  only  in  those  cases  where 
adequate  relief  cannot  otherwise  be  obtained.  For  example,  there 
would  be  no  need  to  taint  the  entire  institution  where  a  dominant  and 
controlling  individual  is  responsible  for  unsafe  or  unsound  practices 
and  relief  cannot  reasonably  be  obtained  by  bringing  an  action  against 
the  institution.  In  other  circumstances  where  an  insider  has  unjustly 
enriched  himself  at  the  expense  of  the  institution  the  regulatory 
agency  having  jurisdiction  over  the  matter  may  find  it  more  effective 
to  take  action  clirectly  against  the  individual  for  return  of  property 
rightfully  belonging  to  the  institution.  However,  it  may  be  appropri- 
ate in  some  cases — where  the  safety  of  the  institution  is  not  at  stake — 
for  the  institution  to  pay  the  costs  of  attorneys  fees  to  insure  that 
regulatory  intrusion  into  legitimate  managerial  prerogatives  does  not 
occur  by  the  use  of  the  new  powers  contained  in  the  bill.  Correctly 
used,  however,  these  new  powers  can  effectively  enhance  the  ability 
of  the  financial  institutions  regulatory  agencies  to  cure  unsafe  or 
unsound  situations. 

Under  the  expanded  authority  of  the  bill  a  director  or  officer  may 
be  removed  from  his  position  in  the  institution  not  only  in  cases  where 
the  individual  has  exhibited  personal  dishonesty  in  transactions  which 
have  resulted  in  harm  to  the  institution  but  also  in  situations  where 
the  individual  lias  demonstrated  a  willful  disregard  for  the  safety  and 
soundness  of  the  institution.  The  harm  that  must  be  shown  under 
present  law  to  effectuate  a  removal  is  that  the  institution  suffer  sub- 
stantial financial  loss  or  other  damage.  To  this  the  committee  lias 
added  the  receipt  of  financial  gain  by  the  individual.  Substantial  finan- 
cial loss  means  that  the  amount  is  substantial  standing  alone;  not  that 
the  amount  must  be  substantial  as  a  percentage  of  the  size  of  the  insti- 
tution. To  rule  otherwise,  would  inflate  the  degree  of  hann  needed  to 
be  shown  as  the  size  of  the  institution  increased.  In  the  absence  of  con- 
gressionally-mandated  standards  for  what  is  to  be  considered  "will- 
ful disregard",  the  committee  expects  the  agencies  to  issue  interpreta- 
tions from  time  to  time,  so  that  officers  or  directors  will  be  sure  of  the 
limitations  placed  on  their  actions. 

The  committee  also  has  provided  a  requirement  for  an  opportunity 
for  a  hearing  in  connection  with  the  suspension  or  removal  of  indi- 


vidiials  indicted  or  convicted  of  specified  crimes.  Under  the  commit- 
tee's formulation,  the  regidatory  agency  must  notify  the  offending 
individual  of  the  grounds  for  dismissal  including  the  reasons  why  the 
indictment  or  conviction  is  one  that  the  agency  has  determined  poses 
a  threat  to  the  interests  of  an  institution's  depositors  or  may  threaten 
to  impair  public  confidence  in  the  institution.  This  will  enable  an  indi- 
vidual to  obtain  a  meaningful  hearing  and  review  under  the  procedures 
contained  in  the  bill  to  meet  the  objections  of  the  current  law  under 
Felnberg  v.  FDIC,  420  F.  Supp.  109"  (D.C.  1976).  Any  officer  or  direc- 
tor removed  under  these  provisions  b}'  a  regulatory  agency  cannot 
thereafter  participate  in  the  conduct  of  the  affairs  of  the  institution 
except  with  the  consent  of  the  agency.  Each  agency,  of  course,  will  be 
expected  to  institute  periodic  reviews — perhaps  annually — of  such 
situations  to  determine  the  necessity  of  continuing  such  removals.  Due 
process  requires  no  less. 

The  bill  allows  the  agencies  to  designate  employees  of  the  agencies 
to  preside  at  the  hearing  of  an  officer  or  director  suspended  or  removed 
after  indictment  or  conviction  of  a  specified  crime.  The  committee 
expects  the  agencies  to  designate  impartial  and  knowledgeable  agency 
employees  in  carrying  out  this  responsibility. 

The  bill  establishes  a  new  hearing  procedure  for  an  officer  or  director 
who  is  removed  or  suspended  after  indictment  or  conviction  of  a  speci- 
fied crime.  This  is  a  departure  from  the  past  that  has  been  made  neces- 
sary in  light  of  the  decision  of  the  Court  in  the  Fehiherg  case.  The 
committee  expects  the  agencies  to  follow  due  process  requirements  in 
the  implementation  of  this  authority. 

CIVIL  mo]st:y  penalties 

Civil  money  penalties  which  accrue  for  violating  particular  laws 
can  play  a  crucial  role  in  deterring  violations  of  such  laws. 

Within  the  past  several  years,  there  have  been  a  number  of  instances 
in  which  A'iolations  of  law  have  gone  unpunished.  The  violations  re- 
ferred to  were  of  a  variety  that  could  have  had  a  detrimental  effect 
upon  the  safety  and  solvency  of  financial  institutions.  The  remedies 
available  to  the  regidatory  agencies  to  prevent  and  cure  these  viola- 
tions of  law  were  not  as  broad  as  they  might  have  been. 

In  this  connection,  the  Federal  Reserve  Board  states: 

For  example,  section  23-A  of  the  Federal  Reserve  Act 
prohibits,  in  part,  a  member  bank  from  lending  to  nonliank- 
ing  corporations  affiliated  with  it  except  to  a  very  limited 
extent.  In  the  absence  of  any  specific  penalties  a  bank  holding 
company  or  other  person  experiencing  financial  pressure  may 
cause  the  affiliated  bank  to  violate  the  provisions  of  section 
23-A,  knowing  that  the  sole  remedy  is  a  cease-and-desist 
order  requiring  reversal  of  the  transaction.  The  presence  of  a 
daily  money  penalty  should  serve  as  an  effective  deterrent  to 
such  violations. 

The  civil  money  penalties  provided  in  the  bill  are  designed  to  be 
strong  provisions  of  law.  The  provisions  provide  for  the  penalties  to 
be  assessed  from  the  first  day  of  the  occurrence  of  any  violation.  Thus, 
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the  provisions  sliould,  to  a  significant  extent,  have  a  self-enforcing 
effect. 

The  deterrent  role  that  civil  money  penalties  may  be  expected  to 
have  on  violations  of  section  23-A  of  the  Federal  Reserve  Act  extend 
as  Tvell  to  sections  19  and  22  of  the  Federal  Reserve  Act.  These  sections 
proscribe  limitations  on  the  rate  of  interest  which  may  be  paid  on 
deposits  and  place  limitations  on  insider  loans  to  officers,  directors, 
and  companies  which  they  control. 

Another  area  in  which  civil  money  penalties  can  be  expected  to  liave 
an  important  deterrent  effect  is  in  facilitating  adherence  to  the  re- 
quirements of  the  Banli  Holding  Company  Act  and  the  Savings  and 
Loan  Holding  Company  Act.  Holding  companies  are  supposed  to  be 
a  source  of  strength  to  their  financial  institutions  subsidiaries.  In  too 
many  cases  the  financial  institutions  have  been  misused  as  a  source 
of  funds  for  holding  company  purposes.  A  number  of  violations  of 
those  acts  have  been  uncovered  by  the  agencies  in  recent  years.  Some 
of  the  violations  were  willful  and  serious  enough  to  be  referred  to  the 
Criminal  Division  of  the  Department  of  Justice. 

The  experience  of  the  Federal  Reserv^e  and  the  FHLBB  is  that  the 
criminal  remedy  for  violations  of  the  Bank  Holding  Company  Act  and 
the  Savings  and  Loan  Holding  Company  Act  is  a  time-consuming  and 
lengthy  process.  More  effective  and  appropriate  relief  can  be  obtained, 
particularly  in  situations  where  the  willful  character  of  the  violation 
is  not  clear,  by  the  imposition  of  civil  money  penalties. 

The  ability  to  impose  civil  money  penalties  on  violators  of  the  hold- 
ing company  law  should  have  an  important  deterrent  effect.  Recent 
legislative  changes  have  also  extended  the  cease  and  desist  provisions 
of  the  Financial  Institutions  Supervisory  Act  of  1966  to  bank  holding 
companies.  This  bill  extends  those  provisions  to  savings  and  loan 
holding  companies.  The  combination  of  those  powers  plus  the  civil 
money  penalty  provisions  gives  the  agencies  the  power  they  need  to 
cure  unsafe  or  unsound  conditions  and  to  stop  violations  of  laws  by 
holding  companies. 

In  addition  to  these  civil  money  penalty  provisions,  which  should 
aid  in  preventing  unsound  or  problem  situations  from  arising,  tlie  bill 
provides  that  money  penalties  may  be  assessed  against  any  institution 
or  individual  violating  the  tei-ms  of  any  cease-and-desist  order.  This 
latter  civil  money  penalty  provision  should  be  j^articularly  helpful  in 
curing  unsound  or  problem  situations  once  they  have  arisen  by  requir- 
ing individuals  and  institutions  to  take  orders  issued  by  the  regulatory 
agencies  seriously,  thereby  resulting  in  the  self-enforcement  of  orders. 

Under  the  bill  civil  money  penalties  may  be  assessed  only  on  viola- 
tions occurring  after  the  date  of  enactment  of  the  legislation.  The 
penaties  provided  for — up  to  $1,000  per  day,  for  example,  in  the  case 
of  a  violation  of  a  final  cease-and-desist  order — are  required  to  be  as- 
sessed and  collected  by  written  notice  with  the  opportunity  for  a  hear- 
ing under  the  Administrative  Procedure  Act  with  the  right  of  ap^oeal 
to  a  U.S.  circuit  court  of  appeals.  In  assessing  the  amount  of  the  pen- 
alty the  regulatory  agency  is  required  to  consider  the  appropriateness 
of  the  penalty  with  respect  to  the  size  of  the  financial  resources  and 
good  faith  of  the  bank  or  person  charged,  the  gravity  of  the  violation, 
the  history  of  previous  violations,  and  such  matters  as  justice  requires. 
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LOANS   TO    INSIDERS 


\/'  IVliile  insider  loans  are  proliibited  by  the  FHLBB  by  regulation, 
commercial  banks  operate  under  no  such  restriction.  Commercial  banks 
have  incurred  excessive  risks  by  making  loans  to  insiders  and  their 
related  business  enterprises.  Under  present  law,  loans  to  companies 
controlled  by  officers,  directors,  and  substantial  stockholders  are  not 
prohibited  or  significantly  restricted.  State  member  banks  and  non- 
member  insured  banks  are  subject  to  the  State  laws  in  which  they  are 
chartered.  Proscriptions  on  insider  loans  and  rules  requiring  the  aggre- 
gation of  various  classes  of  loans  vary  from  State  to  State.  Section 
5200  of  the  Revised  Statutes  limits  loans  which  can  be  made  by  na- 
tional banks  to  any  single  borrower  to  an  amount  equal  to  10  percent 
of  the  capital  and  surplus  of  the  national  bank.  However,  the  10  per- 
cent limitation  can  be  easily  avoided  by  making  loans  to  separate  cor- 
porations under  the  ownership  or  control  of  the  original  borrower.  For 
example,  if  a  single  individual  owned  or  controlled  10  corporations, 
each  corporation  could  borrow  up  to  10  percent  of  tlie  bank's  capital 
and  surplus.  In  reality,  100  percent  of  the  bank's  capital  and  surplus 
would  be  loaned  one  borrower.  As  a  practical  matter,  then,  there  is  no 
real  limit  on  the  amount  of  money  a  bank  can  loan  to  a  single  insider. 

According  to  the  Federal  Deposit  Insurance  Corporation,  insider 
loans,  that  is  loans  to  officers,  directors,  stockholders,  and  their  inter- 
ests, have  been  the  principal  cause  of  bank  failures  over  the  past  15 
years.  Statistics  compiled  by  the  FDIC  show  that  54  percent  of  the 
bank  failures  were  prompted  by  self-serving  loans  to  bank  manage- 
ment. The  FDIC  sutt'ered  losses  amounting  to  $25-1  million  from  its  in- 
surance fund  from  inception  to  the  end  of  1974.  Of  this  amount,  $179 
million  or  70  percent  of  the  losses  w^ere  attributed  to  insider  trans- 
actions. 

Insider  loans  have  been  a  factor  in  the  largest  and  most  spectacular 
bank  failures  in  recent  years.  In  the  case  of  U.S.  National  Bank,  in- 
sider loans  amounted  to  about  $400  million.  This  bank  had  deposits  of 
about  $1  billion.  In  the  Hamilton  National  failure,  insider  loans  were  a 
significant  factor  in  the  deterioration  of  the  bank.  Together  with  its 
bank  holding  company,  Hamilton  National  had  assets  of  about  $1  bil- 
lion. In  the  Bank  of  the  Commonwealth  situation — assets  $1  billion — 
insider  self-dealing  was  a  major  cause  of  the  banks  deterioration;  the 
bank  would  have  failed  if  the  FDIC  had  not  advanced  funds  to  the 
bank  in  the  form  of  a  capital  note. 

In  other  cases  a  bank  may  make  a  substantially  high  percentage  of  its 
loans  to  insiders.  For  example,  in  the  District  of  Columbia,  the  Madi- 
son National  Bank  makes  no  home  mortgage  loans.  Plowever,  all  but 
one  of  its  construction  loans  of  over  $100,000  went  to  persons  connected 
with  the  bank  and  25  percent  of  the  bank's  loans  went  to  insiders. 

The  insider  provisions  of  S.  71  require  that  all  loans  to  officers  and 
stockholders  holding  at  least  10  percent  of  an}^  class  of  voting  securities 
of  any  insured  institution  be  aggregated  with  all  loans  to  companies  in 
which  they  have  a  controlling  interest  for  the  purpose  of  applying 
loan  limitations  to  single  borrowers  under  Federal  or  State  law.  The 
term  "company"  is  given  a  broad  meaning  in  the  bill  and  includes 
corporations,  partnerships,  sole  proprietorships,  or  joint  ventures, 
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among  others.  Control  is  defined  to  include  those  who  own  25  percent 
or  more  of  a  company's  stock  or  who  otherwise  exercise  a  controlling 
influence  over  the  management  of  the  company. 

By  requiring  the  aggregation  of  loans  to  officers  and  10  percent 
stockholders  for  the  purpose  of  applying  loan  limitations  that  are  ap- 
plicable to  single  borrowers,  inside  directors — who  are  also  officers — 
and  directors  owning  substantial  ownership  interests — 10  percent 
stockholders — would  also  be  covered  by  the  aggregation  rules.  But  ag- 
gregation rules  would  not  apply  in  the  case  of  outside  directors — 
those  directors  who  are  not  officers  and  who  are  not  10  percent  share- 
holders. This  exception  has  been  made  to  meet  the  argument  that  in  the 
absence  of  such  an  exemption  some  banks  in  small  communities  may 
have  difficulty  in  filling  boards  of  directors  with  capable  directors. 

The  insider  provision  of  S.  71  represents  a  significant  streng-thening 
of  the  laws  applicable  to  insider  loans.  Whereas  under  present  law 
there  is  no  practical  limit  on  the  amount  of  loans  to  a  single  borroAver, 
S.  Tl  would  impose  a  limit  based  on  the  banks  capital  and  surplus :  10 
percent  in  the  case  of  national  banks  and  the  percent  applicable  under 
State  law  for  State  chartered  banking  institutions.  In  addition  to  the 
aggregation  requirements,  S.  71  would  require  all  loans  to  officers, 
directors  or  10  percent  stockholders,  and  to  the  companies  they  con- 
ti-ol,  in  excess  of  $25,000,  to  be  approved  by  two-thirds  of  the  board  of 
directors  of  the  bank,  with  the  interested  party  abstaining  from  partici- 
pating directly  or  indirectly  in  the  voting.  Further,  all  such  insider 
loans  are  required  by  S.  71  to  be  made  on  substantially  the  same  terms, 
including  rates  and  collateral,  as  those  prevailing  at  the  time  for  com- 
parable transactions  with  other  persons  and  may  not  involve  more 
than  normal  risk  of  repayment  or  present  other  unfavorable  features. 

Finally,  the  Federal  Reserve  is  given  the  authority  to  write  rules 
and  regulations  to  eifectuate  the  purposes  and  to  prevent  evasions  of 
the  insider  provisions  of  S.  71.  Such  rules  may  provide  a  reasonable 
period  of  time  to  bring  existing  loans  into  conformity  with  the  pro- 
hibitions of  S.  71. 

BANK    HOLDING    COMPANIES    AND    SAVINGS    AND    LOAN    HOLDING 
COMPANIES    AND    THEIR    SUBSIDIARIES 

Bank  holding  companies  and  savings  and  loan  holding  companies 
have  been  permitted  to  engage  in  activities  outside  the  traditional 
fields  of  banking  and  operating  savings  and  loan  associations.  In  some 
situations  these  activities  have  involved  significant  risks  or  losses  to 
a  point  where  the  safety  of  subsidiary  financial  institutions  have  been 
threatened.  Holding  companies  are  supposed  to  be  a  source  of  strength 
to  subsidiary  financial  institutions.  Unfortunately,  in  too  many  in- 
stances holding  companies  have  been  a  drain  on  the  subsidiaiy 
financial  institution,  affecting  the  safety  or  soundness  of  such  institu- 
tions. 

Under  the  bill,  whenever  the  Federal  Reserve,  in  the  case  of  a  bank 
holding  company,  or  the  FIILBB,  in  the  case  of  a  savings  and  loan 
holding  company,  have  reason  to  believe  that  the  contiTiuation  by  a 
holding  company  of  the  ownership  or  control  of  a  nonbank  or  non- 
insured  subsidiary  constitutes  a  serious  risk  to  the  financial  safety  of  a 
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subsidiary  bank  or  savings  and  loan  association,  as  the  case  may  be, 
the  Federal  RcvServe  or  the  FHLBB  may  order  such  holding  company 
to  divest  itself  of  the  nonbank  or  noninsured  subsidiary,  or  to 
terminate  its  activities. 

Due  process  is  afforded  holding  companies  by  virtue  of  the  require- 
ment for  notice  and  opportunity  for  hearing  before  such  an  order  can 
be  issued.  Any  divestiture  or  termination  so  ordered  must  take  place 
within  120  days  or  such  longer  period  as  the  Federal  Reserve  or  the 
FHLBB  may  in  their  discretion  direct  in  unusual  circumstances.  This 
latter  provision  is  not  intended  to  raise  questions  for  court  review  of 
the  terms  of  any  termination  or  divestiture  order.  Rather  the  provi- 
sion is  intended  to  lodge  sole  discretion  in  the  regidatory  agencies  to 
extend  the  time  for  divestiture  or  termination  in  extraordinary  circum- 
stances wlien  they  alone,  in  cases  Avithin  their  respective  jurisdictions, 
feel  the  public  interest  might  be  served. 

S.  71  also  authorizes  the  FHLBB  to  take  cease-and-desist  action 
against  savings  and  loan  holding  companies  and  their  subsidiaries  and 
against  service  corporations  affiliates.  The  Federal  Reserve  presently 
has  cease  and  desist  authority  over  bank  holding  companies  and  their 
subsidiaries.  S.  71  provides  the  FHLBB  with  that  authority  over  sav- 
ings and  loan  liolding  companies.  S.  71  also  provides  the  Federal  Re- 
serve with  cease-and-desist  authority  over  Edge  Act  Corporations — 
Federally  chartered  corporations  doing  a  foreign  banking  business — 
whether  or  not  such  corporations  are  subsidiaries  of  bank  holding 
companies.  In  addition,  S.  71  provides  the  Federal  Reserve  with  the 
authority  to  issue  subpenas  in  connection  with  hearings  and  investiga- 
tions under  the  Bank  Holding  Company  Act.  Vice  Chairman  Gardner 
of  the  Federal  Reserve  testified  that  the  "Board's  ability  to  investigate 
possible  violations  or  evasions  of  the  Bank  Holding  Company  Act  is 
seriously  hampered  by  the  lack  of  this  explicit  subpena  authority." 
S.  71  gives  the  Federal  Reserve  the  authoi-ity  it  needs. 

S.  71  further  provides  the  FHLBB  with  authority  to  provide  assist- 
ance to  problem  institutions  whether  or  not  the  institution  is  a  subsid- 
iaiy  of  a  savings  and  loan  holding  company.  This  authority  is  similar  to 
the  authority  that  the  FDTC  has  with  respect  to  ]:)roblem  commercial 
banks  and  which  the  FDIC  has  used  in  a  number  of  situations  such  as 
the  failure  of  the  Franklin  National  Bank.  In  addition  to  current  au- 
thority the  FHLBB  is  authorized  to  make  a  contribution  to  another 
institution  to  facilitate  the  merger  of  a  problem  institution  either  in 
default  or  in  danger  of  default.  But  the  FHLBB  is  not  authorized  to 
make  a  contribution  where  the  cost  may  exceed  liquidating  the  in- 
stitution except  in  a  case  where  the  FHLBB  finds  that  the  continued 
operation  of  the  savings  and  loan  association  is  essential  to  provide 
adequate  savings  or  home  financinrr  services  to  its  community. 

Under  current  law  a  bank  holding  company  which  directly  or  in- 
directly acquires  shares  in  a  bank  must  divest  those  shares  within  a 
period  of  2  years.  Bank  holding  companies  acquire  such  shares  in  con- 
nection with  defaulted  loans  made  by  their  subsidiary  banks  in  which 
bank  stock  has  been  taken  as  collateral.  In  some  cases  the  firm  2-year 
requirement  for  divestiture  can  work  an  unwarranted  financial  hard- 
ship on  bank  holding  companies  through  the  action  of  adverse  market 
forces.  Under  current  law  when  a  bank  holding  company  acquires 
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shares  in  a  nonbank  company  through  a  subsidiary  bank  it  has  a  5-year 
period  in  Avhich  to  divest  such  shares.  S.  71  conforms  the  period  of  di- 
\estiture  of  bank  shares  to  that  applying  to  nonbank  shares.  At  the 
same  time  the  committee  has  made  two  additional  conforming  changes 
in  the  law :  the  5-year  divestiture  period  of  nonbank  shares  is  appli- 
cable to  shares  acquired  by  nonbank  subsidiaries  of  bank  holding 
companies  as  well  as  bank  subsidiaries;  and  a  company  acquiring 
shai'es  in  a  bank  in  connection  with  a  defaulted  loan  has  a  maxinuim 
of  5  years  in  which  to  divest  such  shares  before  the  company  will  be 
determined  to  be  a  bank  holding  company  for  reporting  purposes. 

INTERLOCKING    MANxVGEMENT    AND    DIRECTORS 

Interlocking  employees  and  directors  have  been  prohibited  among 
commercial  banks  and  stock  savings  banks  and  trust  companies  for 
over  50  years  in  the  same  or  adjacent  or  contiguous  city,  town,  or  vil- 
lage. The  law  has  become  outdated.  In  some  respects  the  law  has 
become  too  restrictive  and  in  other  cases  the  law  is  not  restrictive 
enough. 

Since  the  enactment  of  the  present  statutes  other  tyjDes  of  depository 
institutions  have  become  effective  competitors  for  depositors  funds. 
The  geographic  concept  of  city,  town,  or  village  is  outmoded  in  urban 
areas.  The  prohibition  on  all  employee  interlocks  is  far  too  broad.  The 
situation  calls  for  more  precise  treatment. 

S.  71  prohibits  interlocking  relationships  by  management  officials 
a  I  depository  institutions  in  certain  specified  areas  and  among  larger 
institutions  regardless  of  location.  The  term  management  official  is 
defined  as  an  employee  with  management  functions,  a  director  or 
ti'ustee.  Present  law  covers  all  emploj-ees  regardless  of  whether  they 
have  management  responsibilities. 

S.  71  proscribes  management  official  interlocking  relationships 
among  depository  institutions.  Depository  institutions  include  com- 
mercial banks,  savings  banks,  trust  companies,  savings  and  loan  asso- 
ciations, cooperative  banks,  industrial  banks,  and  credit  unions.  This 
expanded  definition  of  financial  intermediaries  over  existing  law  re- 
flects the  current  reality  that  these  institutions  effectively  compete 
among  one  another  for  depositors  funds. 

Interlocking  management  and  director  relationships  amon<j:  finan- 
cial institutions  have  had  adverse  competitive  effects  in  financial  mar- 
kets. This  is  not  to  condemn  all  interlocking  relationships,  for  in 
some  circumstances  they  can  have  procompetitive  effects.  S.  71  pro- 
scribes anticompetitive  interlocking  relationships  and  contains 
si)ecific  exemptions  for  those  interlocking  relationships  which  will  en- 
hance competition.  S.  71  further  places  in  tlie  Federal  Reserve  the 
responsibility  to  exempt  other  interlocking  relationships  by  rule  or 
regulation  where  the  effect  of  the  relationship  wonld  be  procompeti- 
tive. 

Under  S.  71  the  geographic  area  in  which  interlocking  relationships 
are  banned  is  the  SMSA  in  which  the  institutions  are  located  or  out- 
side of  an  SINISA  in  the  city,  town,  or  village  or  contiguous  or  adjacent 
city,  town,  or  village  in  which  the  institutions  are  located.  S.  71,  there- 
fore, expands  the  current  geographic  areas  in  which  the  interlock  ban 
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is  applicable  to  include  SMSA's.  This  expanded  definition  is  more 
realistic  in  that  SMSA's  are  economic  trade  areas  and  reflect  the  area 
in  which  financial  institutions  compete.  However,  the  committee  ac- 
tion in  proscribing  interlocking  relationships  among  all  financial  in- 
stitutions in  SMSA's  should  not  be  interpreted  as  reflective  of  an  intent 
to  alter  the  existing  standards  under  the  antitrust  laws  by  which 
merges  or  acquisitions  of  financial  institutions  are  judged  as  to  line 
of  commerce  and  section  of  the  country. 

The  committee  has  exempted  interlocking  management  or  director 
relationships  among  credit  unions  and  such  interlocks  between  deposi- 
tary institutions  serving  credit  unions.  Credit  unions  are  usually  small 
in  size  and  serve  limited  membership  constituencies.  A  ban  on  credit 
union  interlocking  relationships  would  result  in  a  scarcity  of  knowl- 
edgable  managerial  talent  serving  credit  unions.  Credit  union  direc- 
tors, as  is  known,  are  elected  by  the  members  and  serve  without  com- 
pensation. Similarly,  credit  unions  are  enhanced  competitively  by 
management  officials  of  depositary  institutions  serving  credit  unions 
in  various  capacities.  These  considerations  do  not  persuade  the  com- 
mittee to  grant  a  general  exception  for  the  case  of  a  credit  union  man- 
agement official  serving  other  depositary  institutions.  In  such  situa- 
tions, howevei",  the  Federal  Reserve  will  be  expected  to  exempt  pro- 
competitive  interlocking  relationships  by  rule  or  regulation. 

S.  71  provides  a  specific  exemption  for  mutual  savings  banks  which 
own  all  of  the  stock  of  a  trust  company  or  between  mutual  savings 
banks  or  cooperative  banks  and  trust  companies  vrhich  are  not  in  com- 
petition with  them.  These  are  situations  in  which  mutual  savings  banks 
have  a  controlling  or  substantial  interest  in  a  trust  company  which 
provides  services  for  the  mutual  savings  banks.  These  situations  pre- 
sent Drocompetitive  interlocking  relationships.  For  example,  through 
such  relationships  mutual  savings  banks  are  able  to  have  their  checks 
cleared  on  a  nondiscriminatory  basis  since  existing  rules  governing 
check  clearing  facilities  discriminate  in  favor  of  commercial  banks. 
This  reasoning,  applicable  to  the  specific  exemptions  for  mutual  sav- 
ings banks  and  trust  companies  which  have  been  readily  identifiable, 
is  also  applicable  to  the  numerous  relationshi])S  between  some  inde- 
pendent smaller  banking  institutions  and  other  banks,  credit  unions 
and  banks,  and  savings  and  loan  associations  and  banks.  The  relation- 
ships referred  to  are  ones  in  which  a  commercial  bank  has  been  ])ur- 
chased  and  is  being  used  as  a  service  center  for  check  clearing,  liquidity, 
and  other  purposes.  The  committee  expects  the  Federal  Reserve  to 
survey  the  extent  of  these  situations  and  to  exempt  them  by  rule  or 
regulation.  Examples  of  such  situations  are : 

(1)  Banker's  banks  which  are  owned  by  commercial  banks  and 
which  act  as  wholesalers  for  other  banks.  Such  banks  already  exist  in 
Minnesota  and  Virginia  according  to  the  testimony  of  the  Independ- 
ent Bankers  Association  and  are  under  consideration  in  other  States. 

(2)  Banks  owned  by  individual  stockholder  bankers  which  provide 
needed  services  to  independent  banks. 

(8)  Credit  union  or  savings  and  loan  owned  banks  or  trust  com- 
panies whose  relationship  exists  among  other  reasons  to  assure  access 
to  the  Federal  Reserve  check  clearing  system  on  a  nondiscriminatory 
basis  such  as  in  Ohio,  Texas,  and  Kansas. 
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(4)  Newly  chartered  savings  and  loan  associations  which  may  need 
the  benefit  of  bank  officer  or  director  advice  in  early  years  of  operation. 

The  prohibitions  of  the  bill  respecting  interlocking  relationships  are 
applicable  upon  enactment  of  the  legislation.  Plowever,  existing  inter- 
locking relationships  are  grandfathered  for  a  period  of  10  years.  The 
Federal  Reserve  is  given  authority  to  grant  exemptions  to  the  prohibi- 
tions by  rule  or  regulation ;  the  Federal  Reserve  is  also  given  authority 
to  write  rules  and  regulations  to  prevent  evasions  of  the  prohibitions. 
For  example,  one  exception  in  S.  71  is  for  affiliated  institutions,  that  is 
an  institution  more  than  50  percent  of  the  voting  stock  of  which  is 
owned  in  the  aggregate  by  one  or  more  persons  who  also  beneficially 
own  in  the  aggregate  50  percent  of  the  voting  stock  of  another  institu- 
tion. By  rule  the  Federal  Reserve  should  proscribe  the  switching  of 
several  shares  of  stock  between  individuals  to  defeat  the  ban  which 
would  otherwise  obtain  on  interlocking  management  or  directors 
between  such  institutions  which  are  not  truly  commonly  owned. 

FOREIGN  BRANCmXG  AXD  FDIC   HOUSEKEEPING  AMENDMENTS 

S.  71  requires  FDIC  consent  in  connection  Avith  the  establishment  of 
foreign  branches  or  the  acquisition  of  foreign  bank  stock  by  non- 
member  insured  banks.  While  member  banks  of  the  Federal  Reserve — • 
including  both  national  banks  and  state  chartered  member  banks — are 
presently  required  to  obtain  Federal  Reserve  consent  prior  to  estab- 
lishing a  foreign  branch  or  acquiring  foreign  bank  stock,  no  Federal 
approval  is  necessary  for  such  actions  by  nonmember  ii\sured  banks. 

Foreign  activities  of  nonmember  insured  banks  may  aft'ect  the  safety 
and  soundness  of  such  banks  just  as  such  activities  inay  in  the  case  of 
member  Ixanks  of  the  Federal  Reserve.  Foreign  activities  of  nonmem- 
ber banks  have  a  direct  impact  on  the  FDIC's  insurance  risk.  S.  71 
provides  the  FDIC  with  the  authority  it  needs  to  assess  the  risks  banks 
under  its  jurisdiction  undertake  overseas. 

The  FDIC  presently  has  authority  to  examine  bank  holding  com- 
pany affiliates  of  nonmember  insured  banks  if  they  own  50  percent  or 
more  of  the  bank's  stock.  Under  the  Bank  Holding  Company  Act  an 
affiliate  relationship  arises  if  a  company  owns  25  percent  of  the  stock 
of  a  bank.  S.  71  conforms  the  affiliate  definition  of  FDIC  lav,-  to  the 
Bank  Holding  Company  Act.  Under  S.  71.  therefore,  the  FDIC  has 
the  authority  to  examine  a  bank  holding  company  affiliate  of  a  non- 
member  insured  bank  if  it  holds  25  percent  of  its  stock. 

S.  71  clarifies  the  authority  of  the  bank  regulatory  agencies  to  ex- 
amine bank  ser"\dce  contractors.  Under  the  Bank  Service  Corporation 
Act  each  bank  would  be  required  to  notify  the  appropi'iate  bank  regu- 
latory agency  of  a  service  relationship  by  which  bank  services  are  to 
be  performed  off  the  premises  of  the  bank  within  30  daj^s.  The  per- 
formance of  such  services  Avould  be  subject  to  the  normal  examinations 
of  the  bank  regulator}-  agencies  that  apply  to  the  bank  concerned. 

S.  71  would  also  expand  the  current  law  which  makes  it  a  crime  to 
forcibly  assault  or  intimidate  certain  officers  of  the  Government  to 
include  within  the  persons  covered  examiners  of  the  FDIC,  the  Comp- 
troller, the  Federal  Reserve,  the  FHLBB,  and  the  National  Credit 
Union  Administration. 
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S.  71  also  provides  a  number  of  other  "housekeeping"  amendments 
to  the  FDIC  statutes.  These  are  set  out  in  the  section-by-section 
analysis. 

CONFLICTS  OF  INTEREST 

During  recent  years  a  number  of  heads  of  financial  regulatory 
agencies  have  left  before  their  terms  of  office  were  completed.  Financial 
coiisiderations  played  a  strong  pait  in  most  of  the  decisions  to  termi- 
nate Government  service  at  an  early  stage.  Some  of  tliese  individuals 
took  lucrative  jobs  in  the  very  institutions  they  had  been  previously 
regulating.  Public  confidence  in  Go\ernment  regulation  is  enhanced 
if  appointees  are  encouraged  to  (inisli  the  terms  of  office  for  which  they 
are  appointed. 

S.  71  seeks  to  accomplish  those  goals.  The  Chairman  of  the  Federal 
Reserve  is  elevated  to  a  Level  I  position.  This  position,  at  the  Cabinet 
Level,  is  more  fully  consonant  with  the  posture  of  the  Chairman  of  the 
Federal  Keserve  in  Government  circles.  Cabinet  level  status  for  the 
Chairman  of  the  Federal  Reserve,  fuithermoi-e.  better  reflects  the  lead- 
eiship  that  individual  plays  in  the  conduct  of  the  monetary  policy  of 
the  Xation  on  behalf  of  the  Congress. 

S.  71  also  elevates  to  Level  II  the  positions  of  member  of  the  Federal 
Reserve  Board,  the  Conij^troller  of  the  Currency,  the  Chairman  of  the 
Federal  Deposit  Insurance  Corporation,  the  Chairman  of  the  Federal 
Home  Loan  Bank  Board,  and  the  Administrator  of  the  National  Credit 
TTnion  Administration.  Deputy  Cabinet  levels  for  these  officials  more 
fully  i-eflects  their  responsiV)ilities  and  should  have  a  positive  effect  on 
completion  of  terms  of  office. 

Present  law  prohibits  members  of  the  Federal  Reserve,  FDIC,  and 
Compti'oller'  from  taking  jobs  witli  banks  they  regulate  prior  to 
completing  theii-  teims  of  office.  The  i)resent  statutory  prohil^ition  does 
not  cover  postemi)loyment  with  tlie  holding  company  of  a  bank  which 
has  l)een  regulated  by  such  an  officeholder.  No  statutory  proscription 
applies  to  members  of  the  FHLBB. 

S.  71  closes  the  loophole  under  which  a  financial  institutions  regu- 
lator may  be  employed  by  a  holding  fompany  of  a  bank  which  he  is 
prohibited  from  taking  a  job  with  i)rior  to  comi)letion  ol  liis  term. 
S.  71  <dso  applies  tho  same  proscriptions  to  members  of  the  FHLBB 
as  a])ply  to  lieads  of  other  financial  institutions  I'egulatory  agencies. 

[The  following  letters  are  considered  important  additions  to  this 
report :] 

ClIAIR]\rAN   OF   THE    BoARD   OF    GOVERNORS, 

Federal  Reserve  System, 
Wafthingtan,  D.C.,  SepfemherS.  1975. 
Hon.  WiLLiA^r  Proxmire, 

Cha'irmxm.  Commiftco  on  BanMng,  Iloimng  and  Urhan  A-ffairs.,  U.S. 
Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  Accompanying  this  letter  is  a  proposed  bill 
encompassing  several  joint  recommendations  by  the  Board  of  Gover- 
noi-s  of  the  Fedei-al  Reserve  System,  the  Fedei-al  Depasit  Insurance 
Cori)oration,  and  the  Comptroller  of  the  Currency.  All  of  these  recom- 
mendations arise  from  the  agencies'  conc^^ni  over  '"problem  bank"  sit- 
uations and  are  designed  to  help  prevent  or  oorreot  such  situations. 
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Sections  1,  2,  5,  6(e),  and  7  of  the  bill  would,  in  part,  provide  civil 
penialties  for  violations  of  various  piT>visions  of  the  Federal  Reserve 
Act,  the  Federal  Deposit  Insurance  Act,  the  Bank  Holding  Compajiy 
Act  of  1956,  and  the  Financial  Institutions  Supervisory  Act  of  1966. 

In  recent  years  tliere  have  been  a  number  of  instances  in  which 
superA'ised  banks  have  violated  various  provisions  of  law.  The  viola- 
tions in  question  wei-e  of  a  tyi^e  that  could  have  an  adverse  effect  on 
the  safety  or  soundness  of  the  banks,  and  no  effective  remedy  has 
existed  for  such  violations.  For  example,  section  23-A  of  the  Federal 
Reserve  Act  prohibits,  in  part,  a  member  bank  from  lending  to  non- 
banking  corporations  affiliated  with  it  except  to  'a  very  limited  extent. 
In  the  absence  of  any  specific  penalties  a  bank  holding  company  or 
other  person  experiencing  financial  pressures  may  cause  the  affiliated 
bank  to  violate  the  provisions  of  section  23-A,  knowing  that  the  sole 
remedy  is  a  cease-and-desist  order  requiring  reversal  of  the  transac- 
tion. The  presence  of  a  daily  money  penalty  should  serve  as  an  effec- 
tive deterrent  to  such  violations. 

In  assessing  such  a  civil  penalty,  the  agencies  would  be  I'equired  to 
give  due  consideration  to  its  appi'opriateness.  In  particular,  they  would 
have  to  take  into  account  the  financial  resources  and  the  good  faith  of 
the  baJik  or  person  charged  with  a  violation,  the  gravity  of  the  viola- 
tion, and  the  history  of  previous  Adolations.  We  would  hope  that  such 
a  i-emedy  would  have  to  be  used  infrequently,  if  at  all,  and  that  its 
primary  benefit  would  be  in  deterring  Adolations  by  a  member  or  in- 
sured nonmember  bank,  its  officers  land  diirectoi*s,  or  persons  affiliated 
with  such  a  bank. 

For  similar  reasons  primarily  relating  to  deterrence,  we  lafeo  recom- 
mend, in  sections  1  and  2,  tliat  civil  penalties  be  provided  for  Adola- 
tions of  sections  19  and  22  of  the  Federal  Reserve  Act,  the  former 
relates  to  tlie  payment  of  interest  on  deposits  and  the  latter  restricts 
ti'ansactions  'between  a  member  bank  and  its  officers  and  directors.  It 
might  be  noted  that  the  proposed  amendment  to  section  19  woidd  give 
the  Board  a  remedy  comparable  to  that  presently  available  to  the  Fed- 
eral Deposit  Insurance  Corporation  witli  respect  to  nonmember  in- 
sured banks.  The  restrictions  of  section  22(h),  as  amended  by  the 
proposed  bill,  and  civil  penalties  for  violations  thereof,  would  be 
applied  to  nonmember  insured  banks  by  section  7  of  the  proposed  bill. 

A  number  of  violations  of  various  provisions  of  the  Biank  Holding 
Company  Act  have  oome  to  the  attention  of  the  Board  of  Governors  in 
recent  years.  Some  of  these  violations  have  been  deemed  willful  and 
serious  enough  to  be  referred  to  the  Departanent  of  Justice  for  prosecu- 
tion under  section  8  of  the  Bank  Holding  Company  Act.  Such  referral 
is  the  Board's  only  statutory  remedy  at  present  when  it  finds  such  a 
violation. 

To  date,  one  referral  has  resulted  in  a  conviction  and  a  substantial 
fine.  However,  it  is  the  Board's  experience  that  the  criminal  remedy 
is  an  involved  and  lengthy  process.  In  the  case  of  the  conviction,  over 
two  years  elapsed  iK-tween  the  time  the  violation  came  to  the  Board's 
attention  and  the  ultimate  conviction. 

The  Board  therefore  recommends  in  section  5  that  it  be  given  the 
discretion  to  impose  civil  penalties  for  violations  of  the  Bank  Holding 
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Company  Act.  It  believes  that  the  addition  of  this  alternative  method 
of  imposing  penalties  for  violations  of  the  act  will  provide  a  signifi- 
cant deterrent  effect. 

In  addition  to  the  above  recommendations  relating  to  penalties  de- 
signed to  have  a  deterrent  effect,  the  regulatory  agencies  believe  that 
further  substantive  restrictions  should  be  placed  on  transactions  be- 
tween banks  and  insiders.  In  this  regard,  it  does  not  appear  sensible 
to  have  a  prohibition  regulating  only  loans  to  officers  of  a  bank  and 
not  loans  to  directors,  stockholders,  and  corporations  affiliated  with 
such  individuals. 

We  therefore  recommend,  as  a  preventative  measure,  that  section  22 
of  the  Federal  Reserve  Act  be  amended  to  cover  officers,  directors,  and 
individuals  holding  more  than  5  percent  of  the  voting  securities  of  a 
member  bank  and  any  companies  controlled  by  such  an  officer,  di- 
rector, or  5  percent  shareholder.  These  restrictions  should  also  be 
applied  to  nonmember  insured  banks.  This  proposal,  which  is  set  forth 
in  sections  3  and  7  of  the  bill,  would  aggregate  the  loans  or  extensions 
of  credit  to  such  an  officer,  director,  or  shareholder  and  to  all  com- 
panies controlled  by  such  an  officer,  director,  or  shareholder  and  pro- 
vide that  the  aggregate  may  not  exceed  the  limit  on  loans  to  one  bor- 
rower established  by  Federal  or  State  law. 

This  legislation  is  premised  on  the  concern,  borne  out  by  some  recent 
experiences,  that  a  bank  may  incur  excessive  risks  by  making  large 
loans  to  insiders  and  their  related  business  enterprises.  We  believe 
that  in  some  instances  the  existence  of  lending  limits,  as  well  as  civil 
penalties  for  their  violation,  may  well  prevent  some  problem  bank 
situations  from  arising. 

In  addition  to  the  above  measures  aimed  at  preventing  problem 
bank  situations,  the  bill  includes  two  proposals  designed  to  help  deal 
with  a  problem  bank  situation  once  it  exists.  The  first  of  these  involves 
a  x)roposed  amendment  to  the  Financial  Institutions  Supervisory  Act 
of  1966  relating  to  removal  proceedings.  Under  present  law — section 
8(e)  of  the  Federal  Deposit  Insurance  Act — a  bank  director  or  officer 
who  has  engaged  in  a  violation  of  a  law,  rule,  or  regulation,  partici- 
pated in  an  unsafe  or  unsound  practice,  breached  his  fiduciary  duty,  or 
violated  a  final  cease-and-desist  order  and  whose  action  is  seen  as 
causing  substantial  financial  loss  to  the  bank  or  damage  to  its  deposi- 
tors, may  be  removed  only  where  it  is  shown  that  he  has  engaged  in 
an  act  amounting  to  i:)ersonal  dishonesty.  Such  a  showing  is  often 
difficult  to  make,  and  the  present  law  thus  effectively  bars  removal  of 
individuals  who  have  repeatedly  demonstrated  gi'oss  negligence  in  the 
operation  or  management  of  a  bank,  or  a  willful  disregard  for  the 
safety  and  soundness  of  the  bank,  but  who  cannot  be  shown  to  have 
exhibited  personal  dishonesty. 

We  believe  that  adequate  protection  of  the  bank,  its  depositors,  and 
the  public  interest  requires  the  act  to  be  amended  to  allow  the  appro- 
priate supervisory  agency  to  remove  such  individuals.  The  amend- 
ments contained  in  section  6(d)  of  the  bill  would  effectuate  this 
proposal.  We  believe  that  the  present  hearing  and  judicial  review 
requirements  of  the  act  are  sufficient  to  shield  those  who  are  innocent  of 
personal  wrongdoing  from  arbitrary  or  capricious  administrative 
action.  However,  the  proposed  amendment  would  help  to  protect  the 
financial  safety  of  institutions  against  the  actions  of  reckless 
individuals. 
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In  addition,  it  appears  that  more  efficient  and  speedy  enforcement 
of  final  orders  and  consent  agreements  under  the  Financial  Institu- 
tions Supervisory  Act  of  1966  can  be  obtained  if  civil  penalties  attach 
to  violations  of  such  final  orders  and  agreements.  Section  6(e)  of  the 
proposed  bill  embodies  this  recommendation  and,  we  believe,  would 
constitute  a  more  effective  deterrent  than  the  present  procedure,  which 
requires  the  appropriate  agency  to  apply  to  the  U.S.  district  court 
to  secure  enforcement. 

It  appears  to  both  the  Board  of  Governors  and  the  Comptroller 
of  the  Currency  that  a  needless  procedural  complication  presently 
exists  in  the  Financial  Institutions  Supervisory  Act  of  1966.  Section 
8(e)  of  the  Federal  Deposit  Insurance  Act  provides  that  in  order  to 
institute  removal  proceedings  against  a  director  or  officer  of  a  national 
bank  the  Comptroller  must  certify  the  facts  to  the  Board  of  Gover- 
nors, which  determines,  with  the  Comptroller  sitting  as  a  member  of 
the  Board  of  Governors,  whether  or  not  to  institute  proceedings.  Fol- 
lowing such  proceedings,  the  matter  comes  before  the  Board  once 
more  for  final  action,  again,  with  the  Comptroller  sitting  as  a  mem- 
ber of  the  Board  of  Governors.  This  procedure  appears  to  be  unneces- 
sarily duplicative.  All  of  the  procedural  safeguards  and  advantages  of 
having  a  board  rather  than  an  individual  make  the  decision  can  be 
retained  by  providing  for  certification  of  the  recommendations  of  the 
hearing  officer  to  the  Board  of  Governors  for  final  action  but  allowing 
the  Comptroller's  office  to  institute  and  prosecute  the  proceeding.  The 
bill  in  section  6(d)  would  obtain  this  result  and  thus  increase  the 
efficiency  of  the  process. 

The  Federal  Deposit  Insurance  Corporation  has  previously  intro- 
duced legislation  that  would  amend  sections  8(b)  and  8(c)  of  the 
Federal  Deposit  Insurance  Act  to  make  it  clear  that  cease  and  desist 
proceedings  may  be  instituted  against  directors,  officers,  employees, 
and  agents  or  other  persons  participating  in  the  conduct  of  the  affairs 
of  a  bank,  regardless  of  whether  or  not  the  bank  itself  is  named  in  the 
l^roceeding.  This  provision  is  supported  by  the  other  agencies  and  is 
found  in  section  6  (a)  and  (c)  of  the  proposed  bill.  The  amendment 
further  makes  it  clear  that  the  Board  of  Governors  has  similar  powers 
Avith  respect  to  bank  holding  companies  and  their  officers,  directors, 
employees,  and  agents. 

Additionally,  section  6(b)  of  the  proposed  bill  recommends  a  tech- 
nical amendment  to  section  8(b)  (3)  of  the  Federal  Deposit  Insurance 
Act,  as  amended,  to  make  it  clear  that  cease  and  desist  proceedings 
may  be  instituted  against  Edge  and  Agreement  Corporations  whether 
or  not  those  institutions  are  subsidiaries  of  holding  companies. 

The  proposed  bill  includes  in  section  4  a  provision  designed  to  aid 
the  Board  of  Governors  in  handling  a  problem  bank  situation  where 
adverse  effects  have  arisen  from  the  relationship  between  the  banking 
and  nonbanking  subsidiaries  of  the  parent  holding  company.  The 
Board's  experience  has  been  that  problems  and  unfavorable  publicity 
connected  with  a  nonbanking  subsidiary  of  a  bank  holding  company 
may  have  an  adverse  impact  on  banks  within  the  bank  holding  com- 
pany and  may  lead  to  serious  difficulties  for  such  banks.  Further,  the 
Board  believes,  as  it  has  often  stated,  that  a  bank  holding  company 
should  be  a  source  of  financial  strength  for  its  subsidiary  banks.  In 
this  regard,  nonbanking  subsidiaries  within  a  bank  holding  company 
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structure  should  augment  rather  than  detract  from  that  strength.  For 
this  reason,  the  Board  believes  it  should  have  the  power  to  order  di- 
vestiture of  a  bank  holding  company  subsidiary  or  termination  of  a 
nonbanking  activity  by  a  bank  holding  company  -whenever  it  has  a 
reasonable  cause  to  believe  that  the  continuation  of  such  activity  or 
ownership  constitutes  a  serious  risk  to  the  financial  safety,  soundness, 
or  stability  of  a  bank  holding  company's  subsidiary  bank[s] . 

The  proposed  legislation  would  give  the  Board  such  power,  after 
proA^iding  the  parent  holding  company  with  due  notice  and  oppor- 
tunity for  a  hearing.  The  amendment  provides  that  the  divestiture 
may  be  by  sale  or  by  pro  rata  distribution  to  the  shareholders  of  the 
bank  holding  company.  A  relatively  short  period  is  provided  within 
which  such  divestiture  must  be  carried  out  in  order  to  assure  that 
the  activity  threatening  the  bank  is  terminated  as  rapidly  as  possible. 

The  Board  recognizes  that  this  power  to  order  divestiture  repre- 
sents a  drastic  remedy  and  contemplates  that  it  would  be  exercised 
only  in  very  rare  instances.  However,  the  Board's  experience  to  date 
leads  it  to  believe  that  in  some  instances  this  remedy  should  be  avail- 
able in  order  effectively  to  protect  the  interests  of  a  banking  sub- 
sidiary of  the  bank  holding  company,  its  depositors,  and  customei-s. 

In  addition  to  the  proposals  contained  in  this  bill,  recent  experience 
has  convinced  us  that  the  definition  of  affiliate  in  the  National  Bank 
Act  should  be  expanded  to  cover  a  greater  range  of  relationships  that 
would  then  be  subject  to  the  limitations  on  loans  contained  in  section 
23-A  of  the  Federal  Reserve  Act.  Such  changes  could  be  a  major  factor- 
in  curbing  abuses  by  insidei-s.  Conversely,  experience  has  also  led  us  to- 
believe  that  in  the  case  of  banking  affiliates  that  are  subsidiaries  of  tlie 
same  holding  company,  the  restrictions  of  section  23-A  may  be  counter- 
productive and  may  prevent  the  holding  company  from  using  its  re- 
sources as  effectively  as  a  branching  system.  The  agencies  are  pres- 
ently working  on  a  draft  bill  that  will  address  itself  to  these  issues  and 
we  expect  to  forward  it  for  consideration  in  the  near  future. 

We  believe  that  adoption  of  the  proposed  bill  would  help  to  decrease 
the  incidence  of  problem  bank  situations  and  significantly  aid  each  of 
our  ageTicies  in  our  ability  to  require  corrective  action  in  problem- 
bank  situations.  We  therefore  hope  that  Congress  will  act  favorably 
on  the  recommendation. 
Sincerely  yours, 

Arthur  F.  Burns. 

Chairman  of  the  Board  of  Governors, 

Federal  Reserve:  System, 
Washijigto?!,  D.C.,  Septeniber  28, 1976. 
Hon.  WiELiAM  Proxmire, 

Chairman,  Committee  on  Banking,  Housing,  and  Urban  Affairs, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  The  Board  of  Governors  of  the  Federal  Re- 
serve System  is  pleased  to  reply  to  your  request  for  appropriate  lan- 
guage to  carry  out  the  Board's  recommendation  contained  in  its  annual 
report  for  1975  for  clianges  in  the  law  regarding  interlocking  relation- 
ships between  depository  institutions.  A  proposed  bill  is  enclosed,  the- 
principal  provisions  of  which  are  explained  below. 
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Section  8  of  the  Clayton  Act  (15  U.S.C.  19)  at  present  prohibits 
interlocking  personnel  relationships  between  a  member  bank  and  an- 
other bank  located  in  the  same  or  a  contiguous  or  adjacent  community. 
After  a  special  review  of  interlocking  bank  relationships  by  the  Re- 
serve Banks  and  Board  statf ,  the  Board  concluded  in  1970  that  expan- 
sion of  the  prohibition  to  cover  all  depository  institutions  is  justified. 
The  need  for  this  broadening  of  the  prohibition  has  increased  over  the 
3ears  as  the  range  of  powers  of  institutions  has  expanded  and  their 
roles  as  financial  intermediaries  have  become  somewhat  more  alike. 

Interlocking  directorates  are  not  necessarily  harmful.  They  can 
benefit  the  corporations  involved  and  the  public  they  serve  by  facili- 
tating the  free  interchange  of  advice,  ideas,  and  experiences  among 
directors  of  the  varied  backgrounds  that  are  necessary  to  maintain 
high  standards  of  performance  by  boards  of  directors.  The  Clayton 
Act  recognizes  this  fact  in  its  design  to  prohibit  only  those  interlocks 
that  tend  to  diminish  or  eliminate  competition. 

However,  interlocking  relationships  between  institutions  that  com- 
pete for  the  funds  of  the  public  involve  a  risk  of  abuse  that  the  Board 
believes  outweighs  the  reasonable  expectation  of  benefits  that  might 
flow  from  such  relationships.  This  reasoning  is  valid  not  only  with 
respect  to  relationships  between  member  banks  and  other  banks.  It  is 
equally  applicable  to  interlocking  management  personnel  relation- 
ships between  any  institutions  engaged  in  the  business  of  receiving- 
deposits  that  may  be  in  competition  with  each  other:  Member  bank, 
nonmember  bank,  savings  and  loan  association,  mutual  savings  bank, 
industrial  bank,  credit  union,  or  other  similar  institution,  whether  or 
not  its  deposits  are  insured  by  a  Federal  agency. 

The  proposed  bill  is  drafted  as  a  separate  act,  applicable  to  all 
■depositary  institutions — section  1 — rather  than  as  an  amendment  to 
section  8  of  the  Clayton  Act.  However,  the  banking  sections  of  sec- 
tion 8  would  be  repealed — section  8. 

The  draft  would  apply  the  prohibitions  to  all  depositary  institutions 
and  holding  companies  for  depositary  institutions — section  5(a)  (b). 
In  order  to  avoid  time-consuming  determinations  of  whether  two  com- 
munities are  adjacent  to  one  another,  now  required  under  section  8 
of  the  Claj^on  Act,  the  prohibitions  are  applied  on  a  combination  of 
market  area  and  distance.  Specifically,  any  interlock  between  insti- 
tutions located  in  either  the  same  standard  metropolitan  statistical 
area  or  within  50  miles  of  each  other  would  be  prohibited — section  2. 
This  limitation  is  suplemented  by  a  prohibition  against  any  interlock 
between  an  institution  exceeding  $1  billion  in  total  assets  and  another 
exceeding  $500  million  in  total  assets — section  3. 

Section  8  of  the  Clayton  Act  at  present  exempts  interlocks  between 
banks  under  common  control.  Thus,  the  prohibition  does  not  apply 
to  a  holding  company  and  its  subsidiaries  or  to  two  subsidiaries  of  the 
same  holding  company.  In  addition,  the  exemption  applies  whenever 
the  same  persons  own  50  percent  of  the  stock  of  two  institutions.  As  a 
result,  the  prohibitions  of  the  act  can  be  evaded  by  exchange  of  a 
few  shares  of  stock  between  two  persons  where  one  owns  more  than 
50  percent  of  the  shares  of  one  depositai-y  institution  and  the  other 
owns  more  than  50  percent  of  the  shares  of  another  depositary  institu- 
tion. To  correct  this  problem  the  proposed  bill,  while  continuing  the 
common  control  exemption,  would  eliminate  shareholders  of  less  than 
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5  percent  from  the  computation  of  the  50  percent  common  ownership — 
section  5(c)  (ii). 

Section  8  of  the  Clayton  Act  at  present  applies  to  interlockino;  serv- 
ice as  a  "director,  officer  or  employee."  To  avoid  mmecessarily  pro- 
hibiting interlocking  relationships  between  depositary  institutions 
that  do  not  present  significant  potential  for  diminishing  competition,, 
the  attachecl  draft  does  not  prohibit  interlocking  service  by  an  em- 
ployee or  officer  unless  he  performs  management  functions  for  one  of 
the  institutions  involved — section  5(d). 

The  proliibition  would  be  administered  and  enforced  by  the  Comp- 
troller of  the  Currency  for  national  banks,  the  Board  of  Governors  for 
State  member  banks,  the  Federal  Deposit  Insurance  Corporation  for 
nonmember  insured  banks,  the  Federal  Home  Loan  Bank  Board  for 
insured  savings  and  loan  associations,  the  National  Credit  Union 
Administration  for  insured  credit  unions,  and  the  Department  of 
Justice  for  all  other  institutions — section  7.  The  respective  Govern- 
ment agencies  will  use  their  existing  powers  for  enforcement  purposes. 

It  is  not  contemplated  that  extensive  regulation  would  be  required 
to  enforce  the  revised  interlock  prohibition.  However,  as  a  precaution, 
general  rogidatory  authority  is  conferred  on  the  Board  of  Governors.. 
In  addition,  the  Board  would  have  authority  to  prescribe  regulations, 
consistent  with  the  ]3urposes  of  the  act,  that  would  permit  some  inter- 
locks— section  10.  This  is  appropriate  in  our  view  since  section  8  of  the 
Clayton  Act  now  permits  the  Board  to  authorize  one  interlock  and  the 
Board's  regulation  L  now  authorizes  an  int<?Tlock  between  institutions- 
in  the  process  of  consolidation  or  merger  and  an  interlock  with  an 
institution  in  a  low-income  area  that  is  in  need  of  managerial  skills. 
Other  situations  may  arise  in  the  future  that  would  warrant  special 
treatment  and  where  more  than  one  interlock  would  be  desirable.  For 
example,  it  is  i")ossible  that  the  authorization  of  some  interlocks  involv- 
ing an  established  depositary  institution  and  a  small  depositary  institu- 
tion or  newly  established  depositary  institution  for  a  limited  period  of 
time  might  foster  rather  than  diminish  competition. 

The  draft  bill  provides  5  years  for  phasing  out  existing  inter- 
locks— section  11.  The  Board  believes  that  making  the  legislation  ef- 
fective at  an  earlier  time  would  be  unnecessarily  disruptive  to  institu- 
tions in  their  efforts  to  maintain  qualified  management  and  directors. 

The  Board  urges  introduction  and  enactment  of  the  draft  bill.  Please 
let  us  know  if  we  may  be  of  assistance  to  you  or  your  committee's  staff 
in  connection  with  this  legislative  proposal. 
Sincerely  yours, 

Akthuk  F.  BtT.xs. 


Feder.\l  Deposit  Insurance  Corporation, 

Washinr/fon,  D.O.,  Fehmarij  18, 1077. 
Hon.  Walter  F.  Mondale, 
President  of  the  Senate,  U.S.  Senate, 
Washington.  B.C. 

Dear  Mr.  President:  Enclosed  for  appropriate  referral  and  con- 
sideration is  a  bill  "to  amend  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1811-31),  and  for  other  purposes"  and  a  section-by-section 
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analysis  thereof.  This  bill  contains  a  number  of  technical  "housekeep- 
ing" amendments  to  the  Federal  Deposit  Insurance  Act,  but  is  not 
designed  to  effect  any  changes  of  a  controversial  nature. 
Very  truly  yours, 

Robert  E.  Barnett,  Chairman. 


Federal  Home  Loan  Bank  Board, 

Washington,  D.C.,  May  18, 1977. 
Hon.  WiLLLVM  Proxmire, 

Chairman,  Committee  on  Banking,  Housing,  and  Urhan  Affairs^ 
Washington,  B.C. 
Dear  Mr.  Chairman:  We  would  like  to  take  this  opportunity  to 
express  the  strong  support  of  the  Federal  Home  Loan  Bank  Board  for 
S.  71,  a  bill  to  strengthen  the  supervisory  authority  of  the  Federal 
banking  agencies  over  financial  institutions  and  their  affiliates.  The 
Board's  Acting  General  Counsel  will  be  testifying  on  behalf  of  the 
Board  in  support  of  the  bill  on  May  24,  1977.  At  tliat  time  we  will  be 
suggesting  some  perfecting  amendments  to  S.  71  which  we  believe 
would  materially  aid  the  Board,  as  well  as  indicating  those  provisions 
of  S.  71  which  are  of  greatest  importance  to  us.  Through  this  letter, 
we  would  like  to  reemphasize  the  Board's  support  for  this  legislation. 
Based  on  a  decade  of  experience  with  the  Supervisory  Act,  we  believe 
that  S.  71  is  a  good  bill  which  will  significantly  aid  the  enforcement 
efforts  of  this  agency. 

Regarding  S.  73,  the  Depositary  Institutions  INIanagement  Inter- 
locks Act,  we  oppose  any  management  interlock  vrhich  restrains  com- 
petition ;  however,  we  believe  that  it  is  an  open  question  whether  every 
interlock  is  necessarily  anticompetitive.  If  Congress  wishes  to  bar  all 
interlocks,  however,  we  believe  the  bill  is  to  be  preferred  to  ad  hoc 
prohibitions  established  through  litigation  and  administrative  action. 
From  this  perspective,  we  support  S.  73. 

We  respectfidly  request  that  this  letter  be  inchided  as  a  part  of  the 
printed  record  of  your  committee's  forthcoming  hearings  on  this 
legislation. 

Sincerel}^, 

Garth  Marston, 
Grady  Perry,  Jr., 

Board  Memhers. 


Section-by-Section  Analysis 

Title  I.  Supervisor}/  authority  over  depositary  institutions 

Section  101  would  add  a  new  section  to  the  Federal  Reserve  Act 
which  would  authorize  the  Federal  Reserve  in  the  case  of  any  member 
bank  and  the  Comptroller  of  the  Currency  in  the  case  of  a  national 
bank  to  assess  civil  money  penalties  against  a  member  bank  or  an  in- 
dividual for  any  violation  of  section  22  or  section  23-A  of  the  Federal 
Reserve  Act.  Those  sections  limit  loans  to  insiders  and  loans  to  af- 
filiates. A  civil  money  penalty  may  be  assessed  of  not  more  than 
$1,000  per  day  for  each  violation.  The  jDenalty  may  be  assessed  only 
after  notice  and  consideration  of  the  appropriateness  of  the  penalty 
with  respect  to  the  size  of  financial  resources  and  good  faith  of  the 
member  bank  or  person  charged,  the  gravity  of  the  violation  and  the 
history  of  previous  violations.  Section  101  provides  for  a  full  hearing 
under  the  Administrative  Procedures  Act  in  a  contested  case  with 
the  right  of  appeal  to  a  U.S.  circuit  court  of  appeals. 

Section  102  would  authorize  the  assessment  of  a  civil  money  penalty 
in  the  same  manner  as  authorized  under  section  101  for  any  violation 
of  section  19  of  the  Federal  Reserve  Act.  The  amount  of  the  penalty 
under  this  section,  however,  is  limited  to  not  more  than  $100  per  day 
for  each  violation.  Section  19  of  the  Federal  Reserve  Act  prescribes 
reserve  requirements  and  the  amount  of  interest  which  may  be  paid  on 
deposits  at  member  banks. 

Section  103  would  amend  section  22  of  the  Federal  Reserve  Act  and 
place  additional  restrictions  on  loans  to  insiders.  Loans  of  officers  and 
stockholders  are  required  to  be  aggregated  with  loans  to  companies 
which  such  individuals  control.  This  section  provides  definitions  for 
the  term  "company"  and  for  the  term  "control."  When  aggregated, 
such  insider  loans  may  not  exceed  the  limitations  provided  for  single 
borrowers  under  section  5200  of  the  Revised  Statutes  for  national 
bank — 10  percent  of  the  capital  and  surplus  of  the  bank — or  the  limita- 
tions provided  under  applicable  State  law  for  State  member  banks 
or  insured  nonmember  banks.  Loans  to  insiders  over  $25,000  must  bo 
approved  by  two-thirds  vote  of  the  Board  of  Directors  of  the  bank 
and  not  be  on  favorable  terms  to  insiders.  However,  many  banks  pro- 
vide lower  interest  rates  and  reduced  fees  to  employees,  including  non- 
executive officers,  for  example,  on  home  loans  and  credit  card  ac- 
counts. New  section  22(h)  (B)  of  the  Federal  Reseve  Act  thus  is  not 
intended  to  preclude  member  banks  from  continuing  to  offer  such 
employee  benefits  to  nonexecutive  officers  on  substantially  the  same 
terms  prevailing  for  comparable  loans  to  other  employees. 

Section  104(a)  would  authorize  the  Federal  Reserve  Board  to  re- 
quire the  divestiture  of  a  nonbank  subsidiary  of  a  holding  company 
not  a  subsidiarv  of  a  bank,  or  the  termination  of  such  nonbank  activ- 
ities wherever  there  is  reasonable  cause  to  believe  that  such  subsidiary 

(24) 
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constitutes  a  serious  risk  to  the  financial  safety,  soundness,  or  stability 
of  a  bank  holding  company's  subsidiary  bank(s)  and  is  inconsistent 
with  sound  banking  principles  or  with  the  purpose  of  the  Bank 
Holding  Company  Act  or  with  the  Financial  Institutions  Supervisory 
Act.  Such  divestiture  or  termination  is  required  to  be  consummated 
within  120  days  or  such  longer  period  as  the  Federal  Reserve  Board 
in  its  sole  discretion  may  direct  in  unusual  circumstances. 

Section  104 (b)  (1)  would  authorize  the  Federal  Savings  and  Loan 
Insurance  Corporation,  whenever  it  has  reasonable  cause  to  believe 
that  the  continuation  by  a  savings  and  loan  holding  company  of  any 
activity  or  of  ownership  or  control  of  any  of  its  noninsured  subsid- 
iaries, coiistitutes  a  serious  risk  to  the  safety,  soundness,  or  stabilit}'  of 
a  subsidiary  insured  institution  or  institutions,  and  is  inconistent 
with  the  sound  operation  of  an  insured  savings  and  loan  association 
or  with  the  purposes  of  section  408  or  with  the  Financial  Institutions 
Supervisory  Act,  to  order  the  savings  and  loan  holding  compan}^  or 
any  of  its  noninsured  subsidiaries,  after  due  notice  and  opportunity  for 
a  hearing  to  terminate  such  activities  or  to  terminate — within  120 
days,  or  such  longer  period  as  the  FSLIC  in  its  sole  discretion  directs 
in  unusual  circumstances — its  ownership  or  control  of  any  such  sub- 
sidiary. 

Section  104(b)(2)  would  authorize  the  FHLBB  to  make  con- 
tributions to  insured  savings  and  loan  associations  in  distress  similar 
to  contributions  authorized  by  law  respecting  insured  banks. 

Section  105(a)  would  authorize  the  assessment  of  a  civil  money 
penalt}'  in  the  same  manner  as  provided  in  section  101  of  the  bill  for 
any  -vdolation  of  a  provision  of  the  Bank  Holding  Company  Act.  The 
amount  of  the  penalty  which  may  be  assessed  by  the  Federal  Reserve 
Board  under  this  provision  is  not  more  than  $1,000  per  day. 

Section  105(b)  authorizes  the  Federal  Reserve  to  issue  subpenas  in 
connection  with  hearings  or  investigations  under  the  Bank  Holding 
Company  Act. 

Section  105(c)  would  provide  that  any  company  which  violates 
or  any  individual  who  participates  in  a  violation  of  any  provision 
of  section  408  of  the  National  Housing  Act  or  any  regulation  or  order 
issued  pursuant  thereto,  shall  forfeit  and  pay  a  civil  penalty  of  not 
more  than  $1,000  per  day  per  violation  for  each  day  during  which 
such  violation  continues.  The  FSLIC  would  have  the  authority  to 
assess  such  a  civil  penalty  after  notice  and  the  following  of  procedures 
identical  to  those  applicable  under  section  101. 

Section  106(a)(1)  woukl  authorize  cease-and-desist  proceedings 
and  cease-and-desist  orders  to  be  issued  under  the  Financial  Institu- 
tions Supervisory  Act  directly  against  individuals :  Any  director,  of- 
ficer, employee,  agent,  or  any  other  person  participating  in  the  conduct 
of  the  affairs  of  a  bank,  without  the  necessity  for  naming  the  bank 
in  such  proceeding  or  order. 

Section  106(a)  (2)  would  amend  section  407  of  the  National  Hous- 
ing Act  to  expand  the  scope  and  effectiveness  of  cease-and-desist  orders 
issued  bv  the  FSLIC.  Tlie  amendment  would  make  it  clear  that 
cease-and-desist  proceedings  could  be  instituted  against  directors,  of- 
ficers, employees,  agents,  or  other  persons  participating  in  the  conduct 
of  the  affairs  of  an  insured  institution,  regardless  of  whether  the  in- 
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sured  institution  itself  is  named  in  the  proceeding.  This  section  and 
section  106(a)  (3)  gives  the  FHLBB  the  authority  to  issue  cease-and- 
desist  orders  against  savings  and  loan  holding  companies,  their  sub- 
sidiaries and  affiliates  and  service  corporations. 

Section  106(a)(3)  would  provide  the  Federal  Home  Loan  Bank 
Board  with  cease-and-desist  powers,  with  respect  to  Federal  savings 
and  loan  associations,  shnilar  to  the  powers  subsection  106(a)  (2) 
would  provide  to  the  FSLIC  with  respect  to  State-chartered  insured 
savings  and  loan  associations. 

Section  106(a)  (4)  provides  the  NCUA  with  similar  cease-and- 
desist  authority  over  individuals  a,s  provided  for  in  sections  106(a) 

Section  106(b)  authorizes  the  extension  of  cease-and-desist  powers 
under  the  Financial  Institutions  Supervisory  Act  to  Edge  Act  and 
Agreement  Corporations  whether  or  not  any  such  corporation  is  a 
subsidiary  of  a  bank  holding  company. 

Section  106(c)  (1)  would  authorize  the  issuance  of  temporary  cease- 
and-desist  orders  under  the  Financial  Institutions  Supervisory  Act 
against  individuals:  Any  director,  officer,  employee,  agent,  or  other 
person  participating  in  the  conduct  of  the  affairs  of  a  bank,  without 
the  necessity  for  naming  the  bank  in  the  temporary  order;  and  adds 
serious  weakening  of  a  bank  as  a  ground  for  issuance  of  such  an  order. 

Section  106(c)(2)  would  conform  the  FSLIC's  temporary  cease- 
and-desist  authority  with  respect  to  State-chartered  insured  institu- 
tions, with  changes  in  subsection  106(c)(1)  respecting  cease-and- 
desist  actions  against  indi\aduals  of  banks. 

Section  106(c)  (3)  would  conform  the  FHLBB's  temporary  cease- 
and-desist  authority,  with  respect  to  Federal  savings  and  loan  as- 
sociations,'with  changes  proposed  in  subsection  106(c)  (1)  respecting 
cease-and-desist  actions  against  individuals  of  banks. 

Section  106(c)(4)  this  section  would  conform  the  NCUA's  tem- 
porary cease-and-desist  authority  over  credit  unions  to  that  contained 
insertion  106(c)  (1)  for  banks. 

Section  106(d)  (1)  would  autliorize  tlie  issuance  of  nn  order  to  any 
director,  officer,  or  other  person  participating  in  the  affairs  of  a  bank 
removing  any  such  person  from  office  or  from  paticipating  in  any 
manner  in  the  conduct  of  the  affairs  of  a  bank  upon  a  showing  that 
such  individual  has  exhibited  personal  dishonesty  in  a  transaction  or 
has  demonstra,ted  a  willful  disregard  for  the  safety  or  soundness  of 
the  bank. 

Removal  proceedings  may  be  initiated  respecting  persons  partici- 
pating in  the  affairs  of  national  banks  by  the  Comptroller  of  the 
Currency.  However,  removal  orders  may  be  issued  only  bv  the  Fed- 
eral Reserve  Board  with  respect  to  such  officials  of  national  banks.  At 
the  present  time,  the  Comptroller  may  not  initiate  such  a  proceeding. 
The  procedural  and  substantive  aspects  of  such  matters  respecting 
national  banks  under  current  law  are  the  responsibility  of  the  Federal 
Reserve  Board.  This  bill  would  shift  the  procedural  aspects  to  the 
Comptroller  OA-er  national  banks. 

Section  106(d)  (2)  proposes  to  expand  the  criteria  for  the  removal 
of  a  director  or  officer  from  an  insured  savings  and  loan  institution. 
The  amendment  would  authorize  the  FSLIC  to  remove  a  director  or 
officer  of  an  insured  savings  and  loan  association,  under  the  criteria 
set  forth  under  subsection  (d)  (1)  with  respect  to  insured  banks. 
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Section  106(d)  (3)  would  amend  the  Home  Owners'  Loan  Act  of 
1933,  as  amended  to  permit  the  FHLBB  to  remove  a  officer,  or  direc- 
tor of  a  Federal  savings  and  loan  association,  under  the  criteria  set 
forth  under  subsection  (d)  (2)  applying  to  the  FSLIC  with  respect 
to  State-chartered  insured  institutions. 

Section  106(d)(4)  would  authorize  the  removal  of  officials  and 
insured  credit  unions  to  the  same  extent  as  removals  are  authorized 
for  financial  institutions. 

Section  106(e)  (1)  authorizes  the  assessment  of  civil  money  penal- 
ties of  not  more  than  $1,000  per  day  per  violation  of  any  outstanding 
cease-and-desist  order  under  the  Financial  Institutions  Supervisory 
Act.  The  civil  money  penalties  may  be  assessed  and  collected  under 
this  section  in  a  similar  manner  as  that  under  section  101  of  the  bill 
after  consideration  of  the  appropriateness  of  the  penalty  with  respect 
to  the  size  or  financial  resources  of  the  bank  or  person  charged. 

Section  106(c)  (2)  would  provide  that  any  insured  institution,  sav- 
ings and  loan,  or  any  institution  the  accounts  of  which  are  insured 
which  violates,  or  anj^  officer,  director,  employee,  agent  or  other  person 
participating  in  the  conduct  of  the  affairs  of  an  institution  who  vio- 
lates a  cease-and-desist  order  which  has  become  final,  shall  forfeit  and 
pay  a  civil  penalty  of  not  more  than  $1,000  per  clay  per  violation  for 
each  day  during  Avhich  such  violation  continues.  The  amendment  pro- 
vides the  FSLIC  with  authority  to  assess  such  a  civil  penalty,  giving 
due  consideration  to  the  appropriateness  of  the  penalty  with  respect 
to  the  size  of  financial  resources  of  the  institution  or  person  charged 
in  a  similar  manner  as  under  section  101  of  the  bill. 

Section  106(e)  (3)  would  provide  the  FHLBB  with  the  authority 
to  assess  a  civil  penalty  against  Federal  savings  and  loan  associations 
and  persons  similar  to  the  authority  vested  in  the  FSLIC  under  sub« 
section  (e)  (2). 

Section  106(e)  (4)  would  authorize  the  NCUA  to  assess  civil  money 
penalties  not  to  exceed  $1,000  for  violations  of  its  cease-and-desist 
orders  in  the  same  manner  as  is  applicable  to  other  financial  institu- 
tions regulator}"  agencies. 

Section  107  would  make  applicable  to  insured  nonmember  banks 
the  requirements  of  section  22  of  the  Federal  Reserve  Act  and  would 
authorize  civil  money  penalties  to  be  assessed  against  insured  non- 
member  banks  to  the  same  extent  as  civil  money  penalties  ma}'  be 
assessed  against  member  banks. 

Section  108  makes  clear  that  the  civil  money  penalty  provisions  of 
S.  71  ap])ly  only  to  violations  occurring  after  the  date  of  the  enact- 
ment of  the  bill. 

Section  109  would  amend  section  22(g)  of  the  Federal  Reserve  Act 
to  increase  the  limits  on  loans  which  may  be  made  by  a  member  bank 
to  its  executive  officers.  Under  this  section,  a  member  bank  may  make 
loans  to  executive  officers  of:  $60,000  for  tlie  purpose  of  purchasing  a 
home;  $20,000  to  finance  the  education  of  children;  and  $10,000  for 
any  other  purpose. 

Section  110(a)  would  amend  the  Federal  Deposit  Insurance  Act  to 
require  the  appropriate  bank  regulator}''  agency  to  provide  the  oppor- 
tunity for  a  hearing  to  an  insured  bank  official  suspended  or  removed 
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because  of  an  indictment  or  conA-iction  for  a  crime  involving  dis- 
honesty or  breach  of  trust  which  carries  a  penalty  exceeding  1  year.  In 
order  to  effectuate  such  a  suspension  or  removal  the  appropriate 
agency  much  find  that  continued  service  or  participation  by  the  indi- 
viduals may  pose  a  threat  to  the  interests  of  the  bank's  depositors  or 
may  threaten  to  impair  public  confidence  in  the  bank.  The  individual 
must  be  notified  of  tlie  grounds  for  the  agencies  action  initiating  and 
deciding  the  case.  This  section  also  makes  it  a  misdemeanor  to  willfully 
fail  or  refuse  to  obey  a  subpena  issued  under  the  Financial  Institu- 
tions Supervisory  Act. 

Section  110  (b),  (c),and  (d)  would  require  suspensions  or  removals 
after  indictment  or  conviction  of  a  crime  of  individuals  under  the  jur- 
isdictions of  the  FHLBB  and  NCUA  to  be  conducted  in  accordance 
with  section  110(a). 

Section  111  authorizes  a  bank  holding  company  to  retain  shares  in 
a  bank  acquired  in  conection  with  defaults  on  debts  previously  con- 
tracted for  a  period  of  5  years  and  a  company  acquiring  such  shares 
would  not  be  required  to  be  registered  as  a  bank  holding  company  for 
5  years.  Section  111  also  makes  explicit  that  shares  acquired  by  non- 
banks  as  well  as  banks  in  nonbank  companies  may  be  held  for  5  years: 
before  they  are  required  to  be  divested. 

Title  II.  Interlocking  directors 

Section  201  provides  that  title  II  may  be  cited  as  the  "Depositary 
Institutions  Management  Interlocks  Act." 

Section  202  defines  the  terms  "depositary  institution,"  "depositary 
holding  company,"  "afRliate,"  "management  official,"  and  "office." 

Section  203  prohibits  a  management  official  of  a  depositary  institu- 
tion fromserving  as  a  management  official  of  another  depositary  insti- 
tution not  affiliated  therewith  in  the  same  SMS  A  as  their  offices  are- 
located,  or,  outside  an  SMSA,  in  the  same  or  contiguous  or  adjacent 
city,  town,  or  vilalge. 

Section  204  pi-ohibits  all  interlocking  management  relationships  re- 
gardless of  geographic  location  between  a  depositary  institution  with 
$1  billion  in  assets  and  a  depositary  institution  with  $500  million  in 
assets. 

Section  205  provides  certain  exemptions  for  failing  institutions, 
Edge  Act  Corporations,  and  credit  unions. 

Section  206  grandfathers  existing  interlocking  relationships  for  a 
period  of  10  yeai^s. 

Section  207  places  the  responsibility  to  enforce  title  II's  proscrip- 
tions upon  appropriate  autliorities. 

Section  208  makes  conforming  adjustments  to  the  existing  provi- 
sions of  the  Clavton  Act  which  are  necessitated  by  the  passage  of 
title  II. 

Sectioin  209  provides  conforming  amendments  to  cease-and-desist 
legislation. 

Section  210  places  in  the  Board  of  Governors  of  the  Federal  TJe- 
sen^e  System  the  authority  to  prescribe  rules  and  regulations  wliich 
would  authorize  interlocking  management  officials  which  are  procom- 
petitive ;  and  to  write  rules  to  prevent  evasions  of  title  II. 
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Title  II L  Foreign  branching 

Section  301  would  include  a  definition  of  "foreign  branch"  in  the 
FDIC  Act  and  would  give  the  FDIC  express  authority  over  the  es- 
tablishment and  operation  of  foreign  branches  and  the  acquisition 
of  the  shares  of  foreign  banks  by  State  nonmember  insured  banks 
similar  to  that  exercised  by  the  Federal  Reserve  with  respect  to  foreign 
branches  and  foreign  bank  acquisitions  of  member  banks. 

Section  302  would  amend  the  Federal  Deposit  Insurance  Act  to 
permit  the  signatures  of  two  directors  or  trustees  to  attest  to  the 
•correctness  of  a  report  of  condition  of  an  insured  nonmember  bank. 
The  signatures  of  two  directors  or  trustees  are  currently  permitted 
only  if  the  Joank  does  not  have  more  than  three  directors  or  trustees. 
Accordingly,  when  the  FDIC  receives  a  report  of  condition  attested 
by  the  signatures  of  two  directors  or  trustees,  it  often  must  undertake 
time-consuming  investigations  to  determine  the  total  number  of  di- 
rectors or  trustees  of  the  insured  nonmember  bank. 

Sections  303  and  304  would  apply  the  procedural  requirements  as  to 
subpenas  to  claims  and  insured  deposits  and  to  examinations  and 
investigations  under  section  10  of  the  Federal  Deposit  Insurance  Act. 
Section  304  would  amend  section  8(q)  of  the  Federal  Deposit  Insur- 
ance Corporation  Act  (12  U.S.G.  1818  (q))  to  provide  that  where  the 
deposit  liabilities  of  an  insured  bank  are  assumed  by  another  insured 
bank  the  insurance  of  time  deposits  so  assumed  shall  continue  to  be 
separately  insured  to  the  earliest  maturity  more  than  6  months  after 
the  effective  date  of  the  assumption.  Demand  and  savings  deposits  so 
assumed  shall  continue  to  be  separately  insured  for  a  period  of  6  months 
after  the  effective  date  of  the  assumption. 

Section  305  would  make  clear  that,  in  connection  with  either  an 
examination  or  some  other  type  of  investigation  for  compliance  with 
applicable  law,  the  appropriate  Federal  banking  agency  is  authorized 
to  take  testimony  and  subpena  the  records  of  institutions.  The  pro- 
cedural requirements  as  to  subpenas  are  deleted  from  section  10  of 
the  act  and  those  of  section  8(n)  of  the  Federal  Deposit  Insurance  Act 
are  incorporated  by  reference.  Section  305  would  also  expand  the  defi- 
nition of  "affiliate"  for  this  purpose  to  include  any  "affiliate"  as  that 
term  is  used  in  section  23-A  of  the  Federal  Reserve  Act  (12  U.S.C. 
3Tlc),  which  in  conjunction  with  section  18 (j)  of  the  Federal  Deposit 
Insurance  Act — 12  U.S.C.  1828(j) — prohibits  certain  loans  to  affiliates 
of  insured  banks.  The  proposed  amendment  would  conform  the  defi- 
nitions of  "affiliate"  as  used  in  these  closely  related  contexts  and  thus 
conform  the  authority  of  the  Corporation  to  examine  a  bank-holding 
company  of  which  a  nonmember  insured  bank  is  a  subsidiary,  as  well 
as  any  other  subsidiary  of  such  company  to  the  definitions  contained  in 
the  Bank  Holding  Company  Act. 

Section  306  would  amend  section  18(c)  (1)  (B)  of  the  Federal  De- 
posit Insurance  Act— 12  U.S.C.  1828(c)  (1)  (B)— to  make  clear  that 
the  Corporation's  approval  is  necessary  in  connection  with  the  as- 
sumption by  an  insured  bank  of  the  deposit  liabilities  of  a  foreign 
noninsured  bank,  notwithstanding  the  exclusion  of  such  liabilities 
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from  the  definition  of  the  term  "deposits"  in  section  3(1)  (5)  of  that 
act— 12U.S.C.1813(1)(5). 

Section  307  would  amend  18  U.S.C.  111-i  to  make  it  a  felony  to  kill, 
or  to  forcibly  assault,  resist,  oppose,  impede,  intimidate,  or  interfere 
with  an  FDIC  attorney,  liquidator,  examiner,  claim  agent,  or  other 
FDIC  employee  as  a  result  of  the  performance  of  his  official  duties. 
Such  acts  against  Corporation  employees  arising  out  of  their  official 
duties  are  not  presently  Federal  crimes,  and  the  State  sanctions  which 
can  be  applied  in  these  cases  often  differ  in  substance  and  application. 
The  enactment  of  section  307  would  equally  proscribe  such  act  in  all 
States.  The  provisions  of  this  section  would  also  apply  to  the  Comp- 
trollor  of  the  Currency,  the  Federal  Reserve,  the  FHLBB,  and  the 
NCUA. 

Section  308,  Bank  Service  Corporation  Act  requires  federally  reg- 
ulated banks  and  persons  performing  certain  clerical  sendees  for  such 
banks  to  give  written  assurances  that  such  services  will  be  subject  to 
Federal  regulations  and  examination  to  the  same  extent  as  if  they 
were  performed  by  the  bank  itself.  Section  308  would  eliminate  the 
I'equirement  to  furnish  such  assurances  and  would  make  the  perfor- 
mance of  such  services  automatically  subject  to  Federal  regulation 
and  examination.  The  proposed  amendment  would  also  require  every 
such  bank  to  notify  the  appropriate  Federal  bank  regidatory  agency 
within  30  days  of  the  existence  of  a  service  relationship  and  would 
apply  the  act  to  subsidiaries  of  the  bank  which  are  themselves  subject 
to  examination  by  the  agency  which  regularly  examines  the  bank. 

Title  IV.  Conflicts  of  interest 

Section  401  provides  that  title  IV  may  be  cited  as  the  Depositary  In- 
stitutions Conflict  of  Interest  Act. 

Section  402  prohibits  the  members  of  the  Federal  Deposit  Insurance 
Corporation  and  the  Comptroller  of  the  Currency  from  taking  jobs 
with  banks  or  with  bank  holding  companies  of  banks  they  regulate  for 
2  years  upon  leaving  office  unless  they  have  completed  their  term  of 
office. 

Section  403  applies  to  proscriptions  of  section  402  to  the  members 
of  the  Federal  Reserve  Board. 

Section  404  applies  the  proscriptions  of  section  402  to  the  members 
of  the  FHLBB. 

Sedtion  405  provides  level  upgradings  for  the  Chairman  and  INIem- 
bers  of  the  Federal  Reserve,  the  Chairman  of  the  FDIC.  and  the 
Chairman  of  the  FHLBB,  the  Comptroller  of  the  Currency,  and  the 
•Administrator  of  the  National  Credit  Union  Administration. 

CORDON  RULE 

Tu  the  opinion  of  the  committee,  it  is  n'^cessary  to  dispense  with  the 
requirements  of  subsection  4  of  rule  XXIX  of  the  Standing  Rule  of 
iho  Senate  in  order  to  expedite  the  business  of  the  Senate  in  connection 
with  this  report. 

Cost  of  Legislation" 

Pursuant  to  Sec.  252(a)  (1)  of  the  Legislative  Reorganization  Act 
of  1070.  as  amended,  the  committee  accepts  as  its  own  estimate  of  the 
cost  of  carrying  out  the  legislation  the  following  cost  estimate  as  pre- 
pared by  the  Congressional  Budget  Office:  Letters  attaclied. 
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Congressional  Budget  Office, 

U.S.  Congress, 
Washlngfon,  D.C.,  June  £8,  1077. 
Hon.  "William  Proxmire, 

Clialrman^  Coinniittee  on  Banhing^  Housing^  and  Urban  Affairs, 
U.S.  /Senate,  Washington,  B.C. 
Dear  Mr.  Chairman  :  Pursuant  to  section  403  of  tlie  Congressional 
Budget  Act  of  1974,  the  Conoressional  Budget  Office  li  as  prepared 
tl)e  attached  cost  estimate  for  S.  71,  the  Financial  Institutions  Super- 
visory Act  Amendments  of  1977. 

Sli'ould  the  committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Eivlin,  DiTector. 

Congressional  Budget  Office — Cost  Estimate 

June  28, 1977. 

1.  Bill  No.  S.  71. 

2.  Bill  title:  Financial  Institutions  Supervisory  Act  Amendments 
of  1977. 

3.  Bill  status:  As  ordered  reported  by  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs,  June  14, 1977. 

4.  Bill  purpose :  This  proposed  legislation  strengthens  the  supervi- 
sory authority  of  federal  agencies  which  regulate  depository  institu- 
tions. In  addition,  this  bill  proposes  a  change  in  the  rate  of  pay  for 
the  Chairman  and  the  Members  of  the  Board  of  Governors  of  the  Fed- 
eral Reserve  System,  the  Chairman  of  the  Federal  Deposit  Insurance 
Corporation,  the  Administrator  of  the  National  Credit  Union  Admin- 
istration, the  Comptroller  of  the  Currency,  and  the  Chairman  of  the 
Federal  Home  Loan  Bank  Board. 

5.  Cost  estimates : 

Fiscal  year  1&78  :  Thousands 

Federal  Reserve  System  (off-budget) $41.8 

Other   (function  400) 21.4 

Fiscal  year  1979 : 

Federal  Reserve  System  (off-budget) 41.8 

Other   (function  400) 21.4 

Fiscal  year  1980 : 

Federal  Reserve  System  (off-budget) 41.8 

Other   (function  400) 21.4 

Fiscal  year  1981 : 

Federal  Reserve  System    (off-budget) 41.8 

Other   (function  400) 21.4 

Fiscal  year  1982 : 

Federal  Reserve  System  (off-budget) 41.8 

Other  (function  400) 21.4 

6.  Basis  for  estimate:  The  cost  estimate  for  the  Federal  Reserve 
System  is  based  upon  increasing  the  annual  salary  of  the  Chairman 
from  $57,500  to  $66,000,  and  the  salaries  of  the  6  members  from 
$52,500  to  $57,500.  With  the  addition  of  an  increased  government 
contribution  for  retirement  benefits  totalling  $3,310  the  full  cost  in- 
crease would  be  $41,810  per  year. 

The  cost  estimate  for  the  other  4  positions  de^signated  in  this  bill  is 
based  upon  the  salaries  increasing  from  $52,500  to  $57,500,  and  the 
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government  retirement  contribution  increasing  by  $1,400  for  a  total  of 
$21,400  per  year. 

While  this  bill  would  result  in  increased  costs  for  the  agencies  con- 
cerned, it  would  not  have  any  net  budgetary  impact,  as  salaries  and 
expenses  of  these  agencies  are  supported  by  fees  and  assessments  paid 
by  their  member  institutions.  This  estimate  assumes  an  October  1, 
1977  effective  date,  and  no  salary  or  retirement  adjustments  over  the 
next  five  years. 

7.  Estimate  comparison :  None. 

8.  Previous  CBO  estimate :  None. 

9.  Estimate  prepared  by :  Jack  Garrity  (225-7760) . 

10.  Estimate  approved  by : 

C.  G.  NUCKOLS, 

for  James  L.  Blum, 
Assistant  Director  for  Budget  Analysis. 
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